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The Peacemakers 


Condensed from an article by Joseph A. Jenkins, pub- 
lished in 47 Georgetown Law Journal 435-473 (Spring 
1959), and printed with permission from The Georgetown 
Law Journal. Business address: Georgetown Law Center, 
506 E Street, N. W., Washington, D. C. Single copy price, 
$1.25. 


Introduction 


I call arbitrators “peacemakers” because they have 
it within their power to contribute more to the mainte- 
nance of good relations between conflicting forces in 
our society than any other group, whether public or 
private. In their function, they make available to pri- 
vate parties a speedy, effective and complete method 
for resolving disputes, provided that those parties are 
acting in complete good faith. 

There are certain interesting legal problems raised 
by various decisions of the National Labor Relations 
Board, recent Supreme Court decisions such as the 
Textile Workers v. Lincoln Mills case, and by the 
decisions of some of the state courts. In outlining 
these problems, I am not writing for the NLRB. I am 
simply pointing up some of the interesting problems 
which have developed, or which may be expected to 
develop, as far as the “peacemakers”—the arbitra- 
tors—are concerned. 

The statutory grant of paramount jurisdiction to the 
Board is not a mandate to exercise such jurisdiction in 
all circumstances. The Board may, in its discretion, 
refrain from interfering in controversies between 
management and labor. The ideal is clear: without 
abandoning rights which the statute guarantees to em- 
ployers, bargaining representatives, individual em- 
ployees, or to the public, the Board should not inter- 
fere in disputes which the parties are able to resolve 
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by arbitration or by other peaceful methods of volun- 
tary adjustment. 

As the twenty-three years of Board experience with 
the administration of the act have demonstrated, the 
task of drawing clear lines of decision or standards for 
making this kind of a discretionary judgment is not 
an easy one. After twenty-three years, one can dis- 
cern, in the body of case law, some pattern of the con- 
ditions under which the Board will give effective 
weight to the existence of agreed-upon methods of vol- 
untary adjustment or to the awards of arbitrators re- 
sulting from the use of such procedures. 


Allegations of Employer Refusal to Bargain 


In one broad category are those cases in which 
one party to a collective bargaining contract elected to 
come to the Board for a determination of a dispute 
plainly involving the application and administration 
of the substantive provisions of the contract, rather 
than submit the matter to available arbitration or to 
grievance procedures established by that same con- 
tract. In such situations, while the Board recognizes 
its legal power to pass upon the merits, it will usual- 
ly refrain from doing so as a discretionary matter in 
order to encourage the parties’ continuing practice 
of collective bargaining by the procedures they have 
established in their own contract. The “landmark” 
case on this point is Consolidated Aircraft Co. 

The case was decided in 1943. The Board and the 
courts still endorse and apply its principles, leaving 
the parties to their own procedure where the subject 
matter of the complaint involves a good faith dis- 
agreement as to the administration and interpretation 
of a substantive and legally valid contract provision. 


Allegations of Discriminatory Discharges and Cri- 
teria for Arbitration Awards 

Another kind of fact situation involves the discharge 

of individual employees. Board accommodation to the 


2 








THE PEACEMAKERS 


arbitration process in such cases can be and has been 
afforded. There are well-defined reservations, how- 
ever, designed to guard against abandoning the indi- 
vidual employee to a collusive union-company action, 
or to unfair representation by a union, or to an arbi- 
tration decision applying an invalid contract clause or 
a rule of law clearly at odds with statutory concepts. 

An outline of these reservations, or a statement of 
the conditions under which the Board will give effec- 
tive weight to arbitration machinery in such eases, is 
discernible in Spielberg Mfg. Co. The Board’s deci- 
sion indicated that it would give full weight to ar- 
bitration awards whenever it found, as it did in this 
case, that the following conditions had been met: (1) 
the arbitration proceedings had been fair and regular; 
(2) all parties had agreed to be bound; and (3) the 
arbitration decision was not clearly repugnant to the 
purposes and policies of the Act. 

Some decided cases suggest that where contractual 
arbitration procedures are invoked by the parties to 
test the availability of a union-security clause, the 
award may not be honored by the Board for reasons 
other than those suggested by the Spielberg case. The 
Addressograph Corp. case provides a provocative ex- 
ample. The facts, if not the decisional language, sug- 
gest that more particular reasons affected the denial 
of the union’s motion based on the arbitration award. 
The company’s motion to stay the arbitration when it 
elected to go to the Board suggests that the compa- 
ny did not regard itself as bound by arbitration. Fur- 
ther, the nature of the matter submitted to arbitra- 
tion—whether the contract had been terminated— 
suggests that a matter of interpretation of the con- 
tract itself was not really involved. 


Rejection of Arbitration Procedures and Arbitration 
Awards as Unfair Labor Practices 

The Westmoreland Coal Co. case raised, for the first 

time, the question whether the Board would affirma- 
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tively order one party to an arbitration proceeding to 
abandon self-help as a means of upsetting an arbitra- 
tion award, thereby forcing acceptance of the award. 

Finding a refusal to bargain, the Board held that 
the arbitration decision was “final and binding on the 
parties” and therefore became “as much a part of 
the contract as if this had been written in nunc pro 
tune.” In setting the Board decision aside, the court 
found that the strike was in support of demands on 
which the contract permitted separate arrangements 
rather than in violation of the contract, noting the 
Board’s refusal to accept the theory of its General 
Counsel that a strike against an arbitration award 
would itself constitute a refusal to bargain. 

The refusal of judicial enforcement of Board orders 
based on these theories did not pass upon the validity 
of the Board’s theories, and certiorari was not sought 
for that reason. The policy question, therefore, re- 
mains: whether the Board should, in its support of 
collective bargaining as an evolving concept, act af- 
firmatively to require compliance with procedures 
specified in collective bargaining agreements by find- 
ing that the failure to exhaust or to resort to such pro- 
cedures constitutes evidence of bad faith in the bar- 
gaining process. 


Suits for Violation of Contracts: Section 301(a)— 
The Collective Bargaining Agreement and the 
Individual Contract of Employment 

Recent Supreme Court decisions involving the in- 
terpretation of section 301(a) open a new dimension 
for collective bargaining provisions, particularly ar- 
bitration and the NLRB. 

In 1957, the Supreme Court handed down three de- 
cisions holding that an employer may be compelled un- 
der section 301(a) to arbitrate grievances arising 
under the terms of a collective bargaining agree- 
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ment. In the leading case of Textile Workers v. Lin- 
coln Mills the Court held: (1) that Congress, in adopt- 
ing section 301, was interested in making agreements 
between employers and unions “equally binding and 
enforceable on both parties” and in promoting collec- 
tive bargaining provisions which substitute arbitra- 
tion for strikes in the adjustment of disputes; (2) that 
an agreement to arbitrate disputes is the quid pro 
quo for the agreement not to strike; (3) that specific 
enforcement of the agreement is the best obtainable 
way to industrial peace; and (4) that the “substantive 
law” to be applied in suits under section 301(a) is 
“federal law, which the courts must fashion from the 
policy of our national labor laws.” 

In the two companion cases, the Court reiterated 
the holding in the Lincolm Mills case, deciding that 
an order directing under section 301(a) is a “final 
decision” for the sake of appeal and that it is imma- 
terial whether the contract requires arbitration or 
makes arbitration optional upon request. 


Specific Enforcement of No-Strike Provisions 

Specific performance of an agreement for arbitra- 
tion was not barred by the Norris-LaGuardia Act. The 
remaining question is whether the Norris-LaGuardia 
Act bars injunctive restraint of a strike in breach of 
a no-strike clause or an agreement to arbitrate. On 
the day that the Lincoln Mills case was argued, the 
Court decided Brotherhood of R. R. Trainmen v. Chi- 
cago River & Indiana R. Co. The Court held that the 
purposes of the Norris-LaGuardia Act could be recon- 
ciled with the purposes of the Railway Labor Act to 
permit an injunction against a strike over a “minor 
dispute” which had been submitted to the National 
Railroad Adjustment Board. 

Although the Court noted that labor-management re- 
lations in the railway industry have developed on a 
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pattern different from that in other industries, it is 
difficult to distinguish between the purposes of the 
federal labor acts. 

The federal courts, however, have not gone so far 
as to restrain strikes by a union in breach of a no- 
strike clause or arbitration provisions in a contract, 
and the Supreme Court has denied certiorari in all 
cases presenting this issue. None of the cases present- 
ed the question simply. 

Extension of the Railway Labor Act distinctions 
between major and minor disputes to the situations 
in which arbitration may be compelled under section 
301 would limit arbitration to disputes arising under 
the terms of existing contracts. Such an extension 
may occur in the unresolved question of judicial en- 
forcement of arbitration over terms of future contracts. 
It offers a possible rationale for the Mastro Plastics 
rule. If the Lincoln Mills case be construed as requir- 
ing specific performance only of agreements to arbi- 
trate only strikes in lieu of resort to, or acceptance of, 
arbitration as the means of settling an arbitrable dis- 
pute might be enjoined, and then as a breach of that 
provision rather than of any no-strike provision. As 
a consequence, only damages could be obtained for 
the breach of a no-strike clause alone. But if the agree- 
ment made by the parties is to be binding and en- 
forceable as made, there would seem to be no reason 
why a no-strike clause might not warrant injunctive 
relief against any strike for whatever cause, during 
the term of the contract. As a consequence, unfair 
labor practices could be remedied only by resort to ad- 
ministrative processes rather than by self-help. The 
unfair labor practice might be regarded as such a 
material breach of an implied good faith performance 
of the employer’s contract as to open to the union the 
option of contract cancellation, making the no-strike 
clause inoperative. 
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Under the Bull Steamship cases, enforcement of no- 
strike clauses by injunction is not possible either in 
a state or federal court in an ordinary action for breach 
of contract when both courts are under prohibitions 
against issuing injunctions in labor disputes. How- 
ever, according to a recent decision of the New York 
Court of Appeals, an arbitrator’s injunctive award 
may be enforced by such a court. 

Another state court, while recognizing the pre- 
emptive aspect of the federal substantive law to be 
evolved under section 301 and the pre-emptive nature 
of violations of section 8(b) conduct, asserted concur- 
rent jurisdiction and enjoined a strike in violation of 
a no-strike clause to protest an alleged breach of 
safety regulations. 


State-Federal Jurisdiction Problems 


Section 301 does not by its terms suggest that 
Congress intended to occupy the field and preclude 
the states from exercising jurisdiction in matters in- 
volving violation or enforcement of contracts between 
an employer and a labor organization. The legislative 
history of the provision indicates the opposite to 
be true. There is nothing in the Supreme Court de- 
cisions dealing with section 301 which even suggests 
that labor organizations, employers, or even employ- 
ees were restricted in their choice of forums between 
an appropriate state or federal court to enforce rights 
under the contract. 

The doctrine of pre-emption of state laws by fed- 
eral laws does not automatically apply whenever state 
and federal governments legislate in the same inter- 
state field. This should be particularly true when ju- 
dicial legislation and judicial remedies only are con- 
cerned in the enforcement of the agreement the parties 
have made, pursuant to the duty imposed upon them 
by Congress to negotiate in good faith. Congress placed 
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no limitations on what their agreement may provide, if 
it is within the “outside limits” maintained by fed- 
eral law. Unless the solution worked out by the parties 
is one of a sort which Congress has indicated may 
be left to prohibition by the several states or one 
which is “in conflict with a local health or safety reg- 
ulation,” it seems clear that the parties remain free 
from “the inconsistent application of state law” to 
effect any of the substantive terms of their agreement. 

Such a limitation upon the application of state law 
has little bearing upon the availability of a state forum 
for enforcement of the agreements made, even though 
the agreement made is one sanctioned by the federal 
law. 

This rationale of the nature of collective bargaining 
agreements in industries affecting commerce, how- 
ever helpful to the constitutional arguments involv- 
ing the interrelation between the commerce and con- 
tract clauses, will predictably increase the number of 
arguments for pre-emption of state forums by section 
301 under the Lincoln Mills case. Attempts will prob- 
ably be made to distinguish International Ass’n of 
Machinists v. Gonzales on the ground that the state 
remedy for breach of contract permitted in that case, 
despite the possibility of conflict with federal policy, 
involved merely the personal rights of an ousted un- 
ion member, vis-a-vis his union’s, arising from a con- 
tractual relationship which the federal law had not 
undertaken to protect and had expressly denied assert- 
ing power over. 


Matters Involving Unfair Labor Practices 


The distinction made in the Gonzales case between 
contract provisions and matters committed exclusively 
to the Board is apposite to, and seemingly dispositive 
of, the authority of the courts both to enforce a provi- 
sion to arbitrate an arbitrable contract violation pos- 
sibly encompassing an unfair labor practice and to 
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grant relief as to the breach of contract, the other 
aspect being left to the Board. This is the result 
reached by federal courts under section 301, and by 
state courts under state laws. 

Since the Board’s power over unfair labor prac- 
tices is plenary in all respects neither the existence 
of an agreement to arbitrate nor a rendered award can 
preclude the Board from exercising its statutory ju- 
risdiction. Application of the pre-emption doctrine to 
those situations involving arbitration over contract 
violations which are also an unfair labor practice 
would render largely useless a common method of 
expediting settlement of labor controversy and a meth- 
od which is approved by congressional declaration of 
policy. 

No case has come before the Supreme Court which 
involves a decree of specific performance of a sub- 
stantive contract provision which would, by its per- 
formance, constitute a violation of the act; e. g., con- 
tinuing to recognize the contracting union for the 
term of its contract, after it had been displaced by an- 
other union certified as the majority representative of 
the employees in the contract unit; compelling mem- 
bership in a union having an invalid union-security 
clause; or requiring the hiring of members only. No 
case has as yet been presented which involves the 
propriety of a defense to a damage suit on the gound 
that the breach was of a contract provision violative 
of the act, although such damages may have been 
awarded. 

The possibly pre-empted areas relate to judicial 
determination of the validity of contractual designa- 
tion of bargaining representatives of employees and 
to findings sounding of failures to recognize or to bar- 
gain in good faith. Such issues have arisen in state 
court decisions involving actions to compel compli- 
ance with arbitrators’ awards, obtained without ju- 
dicial compulsion. 
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The courts have yet to evolve formulas for avoiding 
conflicts in the accommodation of the disparate pur- 
poses of making contracts between the parties enforce- 
able, the divergent means for doing that, and for 
achieving a balance between the substantive law of 
collective bargaining contracts, to be formulated by 
the judiciary and the substantive law, enacted by Con- 
gress, furthering collective bargaining. The sugges- 
tion that compliance with an arbitrator’s award can- 
not be compelled because non-compliance constitutes 
a refusal to bargain which cannot be remedied by in- 
junctive relief merely reflects confusion concerning 
the nature of such an award and the relation of ar- 
bitration to the concept of collective bargaining. There 
appears to be no clearer understanding of the nature 
of the arbitration award than there is of the collective 
bargaining agreement, or of the nature of the rights 
each creates. 


Conclusion 


In the final analysis, management and labor should 
and must shape their own destinies. They must ac- 
cept the responsibility of their own actions for them- 
selves and society as a whole. They must be mature 
enough and wise enough to solve their problems with- 
out government intervention. This is the very essence 
of all self-government. Conciliation, mediation and 
arbitration are great tools to this end. Nothing would 
please me more than to see the day when most, if not 
all problems in labor relations are solved by the 
parties themselves, either by private agreement or re- 
sort to private third party methods. 








Damage Suits as a Means of 
Controlling Union Unfair Labor 
Practices Under the 
Taft-Hartley Act 


Condensed from a note published in Washington Univer- 
sity Law Quarterly 69-76 (February 1959), and printed 
with permission from Washington University Law Quar- 
terly. Business address: Washington University, St. Louis, 
Missouri. Single copy price, $1.25. 


The Supreme Court has recently handed down two 
decisions (Gonzales and Russell) which may result 
in damage suits becoming a significant method of re- 
straining improper union conduct. The question in 
each case was whether a state court could award 
damages to the person injured by the wrongful ac- 
tion of a labor union where that conduct could also be 
deemed an unfair labor practice under the Labor Man- 
agement Relations Act of 1947 (Taft-Hartley Act). 
The Supreme Court in each instance, even though it 
assumed that the union had been guilty of an unfair 
labor practice for which the injured party might 
have obtained similar relief from the National La- 
bor Relations Board (NLRB), held that the state 
court had jurisdiction to award damages for the wrong- 
ful conduct of the labor union. 

The basic question raised by these decisions is 
whether persons seeking to restrain union unfair la- 
bor practices may now do so by an action for damages 
in a state court. To answer this question, it is neces- 
sary to look closely at those decisions in which the 
Supreme Court has denied state court jurisdiction over 
unfair labor practices. Against this background the 
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importance of the two principal cases can be assessed 
in terms of the question posed. 

Absent legislative intent to the contrary, the Su- 
preme Court has frequently held that, to the extent that 
Congress has legislated with regard to a specific ac- 
tivity, states are deprived of jurisdiction to act in 
the same area. State action to be valid must not 
conflict with the purposes of federal legislation. 
This is the doctrine of pre-emption. 

In the field of labor relations the Supreme Court has 
applied this doctrine to hold, generally, that states 
may not interfere with rights protected by federal 
law, and may not enjoin conduct which Congress has 
declared to be an unfair labor practice. In terms of 
pre-emption, the first of these propositions has pre- 
sented the Court with little difficulty; the second, 
however, has proved more vexing. 

The doctrine of pre-emption is not, however, all in- 
elusive. The Court has noted that the Taft-Hartley Act 
left some powers to the states and did not indicate 
that Congress intended to deprive the states of their 
traditional policy and criminal jurisdiction. Despite 
the scope of federal labor legislation, the Court has 
consistently held that states may prevent violence, de- 
struction of property, or obstruction of public streets 
and highways even where an unfair labor practice is 
involved. Furthermore, the Court decided in United 
Construction Workers v. Laburnum Construction Corp. 
that a state could award damages against a labor 
union in a tort action despite the fact that the conduct 
complained of was an unfair labor practice. How- 
ever, the presence of violence and the fact that the 
NLRB afforded a person in complainant’s position no 
relief left three questions unanswered by the Labur- 
num case. Was jurisdiction of the state court affirmed 
merely as another manifestation of those previous de- 
cisions in which the Court established that states could 
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restrain violent and coercive unfair labor practices 
which threatened the public peace? Was the award 
of damages upheld only because Laburnum could have 
obtained no relief if state jurisdiction was denied? Or 
did the Laburnum case simply, and broadly, hold that 
the Taft-Hartley Act did not exclude states from 
awarding damages to the person injured by the tor- 
tious conduct of a labor union even though that con- 
duct was also an unfair labor practice? These ques- 
tions were debated and remained unanswered until 
the Gonzales and Russell decisions indicated that the 
broad rule was the one established. In both decisions 
the Court relied on Laburnum to establish the broad 
proposition that, regardless of the availability of par- 
tial relief from the NLRB and regardless of whether 
or not the state could enjoin under its police power 
the conduct complained of, there is no indication that 
Congress intended by the Taft-Hartley Act to pre- 
empt state jurisdiction to award damages to the per- 
son injured by tortious union action merely because 
it happens to be an unfair labor practice. 

This is not to suggest that federal labor legislation 
may be disregarded in determining whether a state 
court has jurisdiction over particular union conduct. 
Because in most instances it would appear that con- 
duct not protected by the Taft-Hartley Act is pro- 
scribed by it, the jurisdictional prerequisite to an 
award of damages will generally be a decision by the 
state court, at least by inference, that the union is 
guilty of an unfair labor practice. 

This tacit acknowledgment of the Court which was 
involved in holding that a state court has jurisdiction 
to award damages for the wrongful conduct of a labor 
union might appear inconsistent with the result 
reached in the Garner decision. The effect of that 
case was to withdraw from the states the power to 
decide whether given conduct was an unfair labor 
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practice. It would seem that what was denied the 
states in the former decision was returned in the 
principal cases. On analysis, however, the apparent in- 
consistency is resolved. The power to make this de- 
cision was withdrawn from the states in Garner not 
merely because the states and the federal agency 
might disagree as to what constitutes an unfair labor 
practice, but because of the possibility that, having 
reached an opposite conclusion, a state might enjoin 
conduct which the NLRB would leave undisturbed. 
This was the “conflict of remedies” of which the 
Court spoke. What the principal cases say in effect is 
that there is no objection to a state deciding that 
given acts constitute an unfair labor practice in an 
action where the remedy sought is one which the NLRB 
has no power to grant. The Court has in these cases 
drawn a distinction between a remedy which is aimed 
at controlling unfair labor practices and a remedy 
which has as its primary purpose compensation for 
improper union conduct. 

Since Guss v. Utah Labor Relations Board prevents 
employers who are too small to come within the juris- 
dictional limitations of the NLRB from enjoining this 
union conduct, these decisions will no doubt encourage 
small employers to pursue damage actions as a sub- 
stitute for the remedy they have been denied. What 
the attitude of the Supreme Court to this anticipated 
development will be is difficult to predict. But, despite 
the inference that the Court is concerned only with 
preventing an identical state and federal remedy from 
bearing on the same conduct, it is suggested that where 
the purposes of federal and state action are funda- 
mentally the same there is an inherent conflict with 
federal labor legislation regardless of the form of the 
remedies involved. 

A definite answer to the question posed by the prin- 
cipal cases may be given when the Supreme Court 
renders a decision in San Diego Bldg. Trades Council 
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v. Garmon, now before it a second time. In Russell 
and Gonzales it said in effect that a union which has 
committed a tort, as defined by laws of general ap- 
plication, may be sued for damages despite the fact 
that the conduct was also an unfair labor practice. 
Basic to the Court’s reasoning was the conclusion that 
Congress had not clearly indicated an intention to pre- 
empt traditional state power to award damages 
for wrongful conduct simply because the wrongdoer 
was a labor union. To affirm the California decision 
in the Garmon case the Court would have to extend 
these propositions to read that a state has jurisdiction 
to award damages solely because an unfair labor prac- 
tice was committed and the wrongdoer was a labor 
union. At least by indirection, this would allow states 
to control union conduct. Since the broad holding of 
Garner appears to be that a state lacks jurisdiction to 
exercise this control, it is believed that the decision of 
the California court will be reversed. 








The Philosophy of Fringes 


Condensed from an article by Michael P. Fogarty, pub- 
lished in XVI Review of Social Economy 119-138 (Sep- 
tember, 1958), and printed with permission from The 
Catholic Economic Association. Business address: Mar- 
quette University, Milwaukee 3, Wisconsin. Single copy 
price, $1.50. 


The rise of fringe benefits such as vacations, pen- 
sions, sick pay, medical services, guaranteed pay, or 
co-partnership has been one of the most dramatic 
changes in industrial relations in this generation. In 
a number of countries fringe benefits today make up 
40-50 per cent of the total cost of labor to employees. 

But though fringe benefits are now big and accept- 
ed, it is not at all clear on what principles they are 
paid. How much, in cash or kind, and who is to 
pay? A married man on the average wage in British 
industry when out of work gets 30-35 per cent of his 
normal earnings: his Dutch opposite number gets 
80 per cent. The Englishman gets a very large part 
of his fringes in kind, whereas many other European 
countries pay high family allowances, which add to 
families’ spendable resources in cash. Can we extract 
from this confusion clear answers at least to two 
questions: (1) how much ought to be paid? and (2) by 
whom, and in cash or kind? 


HOW MUCH OUGHT TO BE PAID? 


The end of all human activity is the development of 
personality, which depends on full employment, under- 
stood in a wide sense. The formula that satisfies both 
manager and worker is “equal pay for equal working 
capacity,” that is pay that equates the marginal price 
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of each grade of labor to the value of that grade’s mar- 
ginal product in the labor market as a whole. 

Equal pay for equal working capacity is thus a nec- 
essary step towards a just wage, but it is not in itself 
a sufficient step. Equal pay becomes fair pay, a 
true living wage, only when it is put to use so that it 
effectively satisfies needs. It might of course be 
asked: can equal pay satisfy needs? Is there any rea- 
son to suppose that it will? The practical answer is 
“ves.” Out of their equal pay employees of a given 
grade can typically afford a certain standard of living: 
this then becomes “internalized” as the socially ac- 
cepted “needs” for that grade. 

Assuming that equal pay should and can cover cur- 
rent needs, this is done in the first place through cur- 
rent consumption. But also, secondly, equal pay has 
to be used so as to provide not merely for current 
needs but for future contingencies: and here is where 
fringes come in. How big should this provision be? 
How much should be set aside for the future? 

The first answer is “enough to allow each employee 
to maintain his consumer status at a constant level” 
—or rather on a constant trend line, taking account 
of the increases normally expected in a progressive 
economy and career—at least in all normally expected 
contingencies, such as those of sickness, unemploy- 
ment, old age, or having a dependent wife and 
children. 

Secondly, enough should be set aside to maintain 
each employee’s producer status, including prospec- 
tive improvements in it. The contingency to be provid- 
ed for here is the replacement and increase of the 
means of production: that is, of the means of produc- 
tion quite generally, not only in each employee’s own 
firm. 

The next step is to attach figures to these contin- 
gencies. What provision in cash or kind is needed, in 
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the first place, to maintain consumer status? Five 
main types of provision are called for: 

(a) Pay when work is interrupted by holidays. 
The accepted provision here has come to be 100 per cent 
of normal rates or earnings, and there seems no reason 
to depart from this. 

(b) Pay when off work through unemployment, in- 
jury, or sickness. Current rates vary greatly. The most 
reasonable rate would seem to be the Dutch, that is 
80 per cent of normal earnings. A man who is not 
working saves certain costs, as for instance those of 
traveling or meals out. Also it is useful to provide 
some marginal incentive to get back to work. But the 
overriding principle remains that a man and his 
family should be able to maintain their consumer sta- 
tus even in sickness or unemployment. An 80 per 
cent rate would seem to meet this balance of consider- 
ations reasonably well. It should be calculated with 
reference not only to the past earnings of a particular 
employee drawing benefits but to the current normal 
earnings of employees of similar age in his or similar 
trades. 

(c) The special costs of sickness. The minimum 
requirement here would seem to be that costs of ill- 
ness beyond those that can reasonably be treated as 
part of current consumption—an occasional consul- 
tation with the family doctor or dentist—should not 
have to fall on current income. 

(d) The cost of dependents. It appears that fami- 
lies can maintain their consumer status during the 
years of peak dependency only if a three-child fam- 
ily—with, of course, the mother at home—has at least 
214-3 times the net spendable income of a single per- 
son; a six-child family needs 3144-4% times as much. 

(e) Retirement. Existing retirement provisions 
vary as widely as those for unemployment or sickness. 
Old people today live longer: it cannot be assumed 
that the consumer durables, such as furniture or a ear, 
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that they owned at the date of retirement will last 
out their time. They live more active lives than they 
did: it cannot be assumed that retirement means pas- 
sivity and a reduced rate of expenditure. In certain 
respects their expenditure may even increase, notably 
for domestic service: it cannot be as easily assumed 
as it once was that there will be relatives in the same 
house or the next street to help out in times of illness 
or other difficulty. Retirement pensions should be not 
less than unemployment or sickness benefit, that is 80 
per cent of normal—or rather, in this case, final earn- 
ings. In a progressive economy, and one where old 
people live long, it can also not be assumed that a pen- 
sion related simply to the final earnings of the pen- 
sioner himself will maintain his consumer status till 
the end of his life. A pension scheme needs also to 
include cost-of-living and escalator clauses designed 
to keep retirement benefits in line with the rise in 
wages and salaries after the date of retirement. 

As a rough estimate from recent British experience, 
the five types of provision just discussed might re- 
quire 35-40 per cent of the gross national product to 
be set aside for the maintenance of consumer status; 
but this figure is rising steadily as the proportion of 
old people in the population goes up. 35-40 per cent 
sounds a terrifyingly high figure, but falls into per- 
spective when compared with the number of benefi- 
ciaries. What needs to be set aside to maintain pro- 
ducer status will likewise vary according to the type 
of each economy and the pace at which its members 
choose to increase its productivity. 


WHO IS TO PAY? 


Whatever the amount of fringe benefits, who is to 
pay for them? This involves three closely related 
issues: 

(1) The ultimate incidence of the cost. It is highly 
likely that the beneficiaries will in any case pay a 
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large part, if not the whole, of the cost of their fringe 
benefits: or at least beneficiaries as a class, for there 
may be some redistribution among them. 

However, where the cost of fringe benefits is not 
directly and identifiably part of the cost of employ- 
ing labor, it cam sometimes be unloaded onto groups 
other than the beneficiaries themselves. Welfare State 
measures can be and in some countries have been 
managed so as to shift part of the load of fringe bene- 
fits onto taxpayers other than the beneficiaries. It 
may also be that in some cases the cost of main- 
taining employees’ producer status has been financed 
in part by owners, without being fully offset by labor’s 
defaulted share in profits. A first issue is, therefore: 
how far is it desirable—in cases where it is possible— 
to charge fringe benefits ultimately to the general 
taxpayer or the owners of industry rather than to 
beneficiaries? 

(2) Control of the flow of benefits. Whoever ulti- 
mately pays, it is a matter of great sociological as 
well as economic interest to know who controls the 
tap through which the funds flow. Are services to 
be controlled by the State, by industry—management, 
unions, or the two jointly—or by families or communi- 
ty groups outside industry? 

(3) Cash or kind. An issue closely related to the 
last is whether benefits should, where the choice con- 
veniently exists, be in cash to be spent at families’ 
discretion or in kind, in a form to be decided by the 
State or other providing body. 


The Share of the State 


In its broadest principle, the concept of the Wel- 
fare State is today generally accepted. But there are 
two widely different ways of doing this. A Welfare 
State can be an Executive State, whose success is 
measured by the services it supplies to the citizens 
directly from public resources: fringe benefits, for ex- 


20 


fe 
4 
§ 
2 
i 
j 
a 
i 








THE PHILOSOPHY OF FRINGES 


ample, financed through taxation and distributed, 
largely in kind, at the direction of the State, or in- 
vestment financed through the State budget. Or it can 
be an Educational State, whose success is measured by 
the services which it enables citizens to provide for 
themselves, family-wise or through cooperative 
groups. 

In recent years there has been a world-wide reac- 
tion, even in Communist countries, towards the Edu- 
cational State. The Executive State can satisfy mate- 
rial needs. But responsibility and participation 
are also part of the standard of life, and these can 
be given only by an Educational State. On one side 
stand the concepts of state socialism, “democratic 
centralism,” bureaucracy, or the Managerial Revo- 
lution: on the other those of cooperation, “grass- 
roots democracy,” and the Responsible Society. 

The Educational State is obviously an attractive 
concept, but is it workable? The answer would seem 
to be that it can be efficient all round, but only on 
three conditions: 

First, there is the problem of poverty. The Educa- 
tional State feeds on its own tail. By ensuring ade- 
quate cash incomes to large families, it makes it possi- 
ble to discontinue many existing Executive State 
services. By discontinuing these services it makes it 
possible to reduce taxation and so to increase the mar- 
gin available to citizens for premiums to family allow- 
ance, pension, and other cash benefit funds. It is in 
fact the case that an average British working class 
family is already paying towards fringe benefits, in 
social security or other taxes, enough to insure itself 
for cash benefits that would allow it to buy, without 
State aid, the services, including such expensive ones 
as education, that it at present receives in kind. 

Secondly, there is the problem of irresponsibility. 
If people are to provide services for themselves, fam- 
ily by family or cooperatively, they must have a high 
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enough level of education and social responsibility to 
do it. The responsibility required is of two kinds: 
family and institutional. Families, even when they 
have had the necessary resources, have often been 
slow to combine with others in pension, sickness or 
dependency insurance schemes or in cooperative hous- 
ing or health plans; in backward countries and social 
groups they have often been reluctant even to send 
the children to school. Often, also, they have been 
slow to contribute to savings. 

It can be shown, case by case, that institutional and 
family irresponsibility can be overcome, particularly 
in societies that are educated and advanced. The 
Educational State is not the same thing as laissez- 
faire. An Educational State can stimulate, correct, 
coordinate, and even if necessary compel. A good deal 
of practical experience can be quoted to show the ef- 
ficiency of the Educational approach, if rightly han- 
dled, for coordinating and planning fringe benefits. 
The key to responsibility lies however, not so much in 
continued education by the State as in organized self- 
help. There has hitherto been a significant differ- 
ence in this respect, among non-State agencies, between 
industry on the one hand and families and their com- 
munities on the other. 

The third condition for the success of an Educa- 
tional State follows from the second. It is that such a 
State must have time to grow. Even more than an Ex- 
ecutive State, it needs to be planned well ahead and 
built with an effort extending over many years. 

I take it, then, that, subject to the three conditions 
just described, the State’s contribution to the sup- 
ply of fringe benefits should be on Educational rather 
than Executive lines. People should normally pay 
for and administer their own fringes either family by 
family or through industry or community groups be- 
low State level. If the State must provide benefits, 
they should be in cash rather than in kind. But it is 
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better for the State to refrain from providing benefits 
on its own, and to concentrate instead on stimulating, 
coordinating, and if necessary supplementing their 
supply through other agencies. 


The Share of Industry 


This question can be settled in part by applying 
to industry the same principle as to the State. Pater- 
nalism by the executives of industry is no more attrac- 
tive than paternalism by the Executive State. It is 
both desirable and possible for people to pay for and 
administer their own fringes out of what they earn 
on the basis of equal pay for equal work, and it is not 
normally the business of managers to do it for them. 
If an employee receives from or through his firm 
fringe benefits as well as a direct wage or salary, it 
should be clearly understood that these are and ought 
to be paid out of the wage due to him for his work; 
as indeed they already usually are, whether nomi- 
nally charged to the employer or the employee. The 
proportion in which this total wage is divided between 
direct wages and fringes is no more at the employ- 
er’s discretion than is the division of the employee’s 
consumer expenditure between buying food and run- 
ning his car. 

However, it may well be the business of manager, as 
of the State, to educate employees in the art of pro- 
viding themselves with fringes, and even to put pres- 
sure on them to do so. It may be perfectly legitimate 
to make an arrangement like that in the British uni- 
versities, where each teacher is required to insure for 
pension, but is left free to choose from among a wide 
range of pension plans proposed by the main insurance 
companies. Firms and industries are not usually con- 
venient units for services such as housing, education 
(except some branches of technical training) or non- 
industrial health. But they are often the natural units 
for services such as unemployment pay, industrial in- 
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juries and sick pay, technical training, pensions, and 
family allowances. The firm is often also a con- 
venient unit for promoting savings and investment by 
employees, whether they invest in their own firm or 
elsewhere. 




















Discharge for Dishonesty, 
Disloyalty and Theft 


Condensed from an article by Anthony F. Vaiana, pub- 
lished in 15 Journal of the Missouri Bar 22-43 (January 
1959), and printed with permission from the author. 
Business address: 22314 E. High Street, Jefferson City, 
Missouri. Subscription price, $6.00 per year. 


It might seem that an employee guilty of dishonesty, 
disloyalty or theft within the scope of his employment 
would in every case be subject to discharge. Neverthe- 
less, even a casual perusal of the reported arbitration 
cases reveals that most arbitrators are extremely re- 
luctant to discharge employees on the grounds of 
dishonesty, disloyalty or theft. Few employers will 
hire a man whose record of previous employment 
shows that he has been discharged for some act of dis- 
honesty. Hence, any apparent leniency of the arbi- 
trators may rest on their realization that virtual exclu- 
sion from further gainful employment, and not merely 
the loss of the job in question, will result from 
their sustaining a discharge on such grounds. It is the 
purpose of this study to review the reported cases in 
an effort to ascertain the techniques employed by ar- 
bitrators to set aside a discharge for dishonesty, dis- 
loyalty or theft and, if possible, to ascertain to what 
extent an arbitrator will set aside a discharge which 
had been referred to by some as “economic capital 
punishment.” 


Falsification of Job Application 

The prospective employee has his first opportunity 
to perform some dishonesty act when he submits his 
application for employment. The first question that 
must be determined is whether there is any period 
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of limitations in which the employer must act in order 
to take advantage of the falsification. The present 
consensus of arbitrators appears to be that after a 
lapse of some reasonable period of time, falsifica- 
tion of an application for employment alone should 
not operate as a complete cause for discharge. It 
should be considered in the light of the employee’s 
length of service, the materiality of the falsification, 
the employee’s record with the company, the nature 
of the company’s business, whether the falsification 
is the true reason for the discharge and whether the 
particular employee in question has been singled out 
for discharge while others are allowed to continue in 
their job even though they also were guilty of falsifi- 
cation. 

Whether or not the application inquires into cer- 
tain prior activities bears great weight in determining 
whether of not a discharge for such falsification or 
omission will be sustained. Certainly, it goes to 
the materiality of the omission, for if the employer 
fails to inquire into such areas it can be taken to 
mean that the employer did not deem such information 
material. 

Frequently a prospective employee has had a long 
list of prior employers and as a result either omits 
inadvertently or intentionally certain employers for 
whom he worked only a short period of time. It has 
been held that if the period of employment with the 
omitted employer was for only a short duration, or the 
employment was only part time, such an omission is not 
material, and therefore a discharge will not be sus- 
tained. What constitutes such a short duration of em- 
ployment so as to make its omission immaterial has not 
been made clear by the reported cases. 

The conclusion that can be drawn from these cases 
is that the arbitrator will not allow false statements or 
omissions in job applications to be used forever as 
an absolute and complete cause for discharge. 
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Theft. 


Whenever a labor union chooses to contest a dis- 
charge for some act of dishonesty through the arbitra- 
tion procedure the company has the burden of com- 
ing forward and proving its case, and in the event they 
fail to do so the arbitrator will not hesitate to reinstate 
the employee with full back pay. 

Arbitration proceedings in discipline cases are for 
the most part concerned with noncriminal types of 
cases, and the “preponderance of the evidence” stand- 
ard of proof may properly be applied. However, when 
the discharge is based on theft, which is a “breaking 
of the law of society,” arbitrators are prone to re- 
quire a much higher degree of proof. This is usually 
characterized by the familiar phrase “proof beyond 
a reasonable doubt.” The reason for imposing such 
a burden on the employer is apparent when you con- 
sider the effects of an arbitrator’s finding of theft by 
the discharged employee and how it so closely re- 
sembles the effects upon a defendant who is found 
guilty in a court of law. 

Suspicion, however strongly held, that an employee 
is guilty of any offense, however serious, does not con- 
stitute just cause for his suspension. The only just 
cause for suspension is that an employee is guilty in 
fact of an offense of sufficient gravity as to warrant 
his suspension. 

It has been held that it is the duty of every em- 
ployee to advance the well being of his employer when- 
ever possible. Thus, where property was known to 
have been stolen from the company, and an employee 
was suspected of taking the property, but denied 
knowing anything about it, it was held that he was 
under a duty to cooperate with the company in ei- 
ther finding the thief or in clearing himself, and if 
he fails to do so, he is subject to discharge, not on the 
ground of being suspected of theft, but on the ground 
that there is a failure to cooperate with the company 
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in its effort to find out who was responsible for the 
theft. 

Once the company has proven “beyond a reasonable 
doubt” that the employee has taken property belong- 
ing to the company, it must also prove “beyond a rea- 
sonable doubt” that the employee had the intent to 
steal. This type of a situation usually arises when 
the company allows an employee to take for his pri- 
vate use company property, provided certain pro- 
cedures are followed. 

One circumstance frequently used by an arbitrator 
to set aside a discharge and order a reinstatement is 
the inequality of treatment of the discharged employee. 
If a company chooses to simply discipline an employee 
by a suspension because of an infraction, it cannot turn 
around and discharge another employee for the same 
infraction provided there are no additional circum- 
stances which would warrant the more severe penalty. 

Another fact which affects the degree of punish- 
ment to be given is the employee’s past record. If 
the discharged employee has a previous good record 
with the company, the arbitrator will most likely or- 
der a reinstatement and punish the employee by re- 
fusing to award him back pay, or by awarding back 
pay for only a portion of the time that he was unem- 
ployed. 


Dishonesty 


The term has been defined very narrowly, distin- 
guishing it from misconduct, oversight, negligence, or 
plain carelessness. When the employee is charged with 
what is considered a true act of “dishonesty,” the 
question still remains as to what facts the employer 
must put forward and what burden of proof it must 
satisfy to sustain the discharge. Here again, as in 
the theft cases, a mere suspicion of dishonesty is not 
sufficient to justify any disciplinary action unless 
some peculiar circumstances are present. “A dis- 
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charge cannot be based upon conjecture, surmise, sus- 
picion, or anything but hard, material, and known 
facts.” Most of the cases fail to make any mention 
of the quantum of proof that is necessary, and the 
few that do are not consistent. Some apply the “be- 
yond a reasonable doubt” test on the ground that to 
uphold a discharge on grounds which involve unusual 
moral guilt not only terminates the present means 
of livelihood but may also affect the employee’s pros- 
pects for future employment. Others say that the al- 
leged dishonesty must be supported by “substantial 
evidence.” It appears to this writer that the same 
stigma attaching to a discharge for theft also attaches 
to a discharge for dishonesty and therefore the “be- 
yond a reasonable doubt” test should be applied. 

Every well-drawn labor-management contract pro- 
vides for the procedure to be followed in discharging 
an employee, and most require notice to be given not 
only to the employee but also to the union. Some 
provide that the employer consult with the union be- 
fore discharging any employee. When such provisions 
are in the contract, they must be strictly followed, or 
the arbitrator will more than likely reinstate the em- 
ployee either with or without back pay. 

Another factor which mitigates against discharge 
where there is a claim of dishonesty within the plant 
is previous knowledge by the company of the practice 
involved, especially where other employees who com- 
mitted the same offense have not been disciplined. If 
the arbitrator finds a time interval between the time 
the offense is made known to the company and the 
time of punishment, this too will tend to diminish the 
degree of punishment. Two assumptions would seem 
to underlie this reason for mitigations: (1) that where 
the company is so lax, it must share the blame with 
the employee, and (2) if other employees are similarly 
involved, the company is guilty of discrimination 
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against the individual singled out to receive punish- 
ment. 

Other factors which affect the degree of punishment 
to be given are the employee’s length of service with 
the company, his previous record as an employee, and 
the nature of the dishonest act. On the other hand, 
however, the arbitrator will not be so lenient if the 
discharged employee’s prior record is marked with 
warnings or is not as exemplary as it might be. 


Disloyalty to Company 

In recent years an increasing number of arbitrators 
have been called on to decide the fate of an employee 
accused of Communism and disloyalty to the govern- 
ment; injustice would be done to attempt to sum- 
marize such a complicated and important topic in this 
already lengthy article. 

The question is whether or not the effect on the 
reputation of an employer by an act of his employee 
was such as to warrant the discipline imposed. Thus, 
we again have a balancing of the equities. 

As a general proposition, the standards implied with 
respect to an employee’s conduct outside of his work- 
ing hours depend on such factors as to kind of job 
he has and the nature of the employer’s business. 
Undoubtedly, it is the implied duty of every employee, 
whatever the nature of the employment or the size of 
the business, to refrain from private acts which will 
seriously harm the employer’s interests. The employ- 
er, unless the union agreement provides otherwise, has 
authority to issue and enforce rules governing the con- 
duct of his employees. Such rules must be reasonable 
in nature and germane to the business of the employer 
and the work relationship. A rule prohibiting all out- 
side employment, so inclusive, might well be called 
unreasonable, and thus fall within the general prin- 
ciple that an employee’s time after hours is his own 
when no specific detriment to his primary employer 
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has been shown to exist. However, such outside em- 
ployment might be forbidden where it was proven 
that as a result the quantity or quality of the employ- 
ee’s work had deteriorated, or that the outside work 
caused frequent absence or tardiness, or in some other 
way, was a disadvantage to the principal employer. 

Another mitigating circumstance in this area is past 
acquiescence by the principal employer in outside em- 
ployment by its employees. If the employer has per- 
mitted such activity it cannot make a complete about 
face and impose any type of discipline on its employees 
without first giving notice that the practice will no 
longer be tolerated. 

Before disloyalty can be grounds for discharge, 
there must be actual harm resulting to the company 
or a very great likelihood thereof. 





Problems in Establishing Federal 
Jurisdiction Over an 
Unincorporated Labor Union 


Condensed from an article by Sherman Louis Cohn, pub- 
lished in 47 Georgetown Law Journal 491-530 (Spring 
1959), and printed with permission from The Georgetown 
Law Journal. Business address: The Registrar, George- 
town Law Center, 506 E Street, N. W., Washington, D. C. 
Single copy price, $1.25. 


INTRODUCTION 


This article is concerned with certain practical ju- 
risdictional problems that must be faced by the at- 
torney when he decides to institute a suit in a federal 
court either on behalf of or against a labor union. 
First, can the union sue or be sued as an entity, or 
must the class suit device be used? Second, what are 
the specific requisites of the class suit as it involves 
the labor union? Third, how can the requirements of 
diversity be met? And fourth, how does the attorney 
meet the requirement of jurisdictional amount in the 
specific context of the peculiar situations involving 
labor unions? This article will attempt to answer these 
questions not only by giving the theory but also by 
including treatment of the practical problems involved 
in convincing the court that “this case” fits within 
that theory. 


THE ENTITY CONCEPT AND SECTION 301(B) 


At common law one could not sue a labor union. The 
law recognized only three genera of persons: the 
natural person, the corporation and the king or the 
state. A union, as an unincorporated association, was 
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not a person in the law and therefore could not be sued. 

But as labor unions began to grow in number, 
wealth and activity in the twentieth century the anach- 
ronism of being nonsuable was recognized. In 1922 
the Supreme Court, following the lead of England, de- 
clared in UMW v. Coronado Coal Co. that labor unions 
in the modern world act as persons and therefore 
should be considered persons in the law. 

The Court called the change it made “a procedural 
matter,” and therefore it would seem to have applied 
generally to all suits in federal courts. But later the 
Supreme Court made it clear that the Coronado rule 
was not to be so widely applied. The matter is now 
embodied in rule 17(b) of the Federal Rules of Civil 
Procedure, under the provisions of which an unincor- 
porated labor union may sue or be sued as an entity in 
federal court in only two situations. One is “for the 
purpose of enforcing for or against it a substantive 
right existing under the Constitution or laws of the 
United States.” Second, if the federal court’s jurisdic- 
tion is invoked upon the ground of diversity, the labor 
union can be recognized as a person in the law only if 
it is so recognized by the law of the state in which the 
district court is held. 

The limiting of federal court recognition of the union 
as a legal entity to jurisdiction arising from federal 
rights made such recognition important during its first 
twenty-five years of existence in very few areas. The 
principal area was in antitrust action against a labor 
union. 

Though the question was settled by the decisions 
that interpreted rule 17(b), it has now been reopened 
by section 301 of the Labor-Management Relations Act 
of 1947. Specifically, do subsections (b) through (d) 
apply to suits by or against labor unions in federal 
courts generally, or do they apply only to suits brought 
under subsection (a)? The key inquiry here for our 
purpose is whether it is merely procedural or whether 
it creates substantive federal rights. 
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The October 1956 Term of the Supreme Court 
brought answers to one aspect of this problem. The 
Court ruled in Teatile Workers v. Lincoln Mills that 
section 301(a) creates substantive federal rights and 
is not merely procedural, thus resolving a split in the 
circuits. 

As section 301(a) does create substantive rights 
under the Constitution and laws of the United States, 
federal rule 17(b) applies to give unions the capacity 
to sue and be sued as entities in federal court for 
breach of a collectively bargained employment con- 
tract. 

The second sentence of section 301(b) can be con- 
strued either to make rule 17(b) specifically applicable 
to section 301(a) situations, in fear that the courts 
might hold otherwise, or that subsections (b) through 
(d) apply to all suits in federal courts involving labor 
organizations, including those based on diversity ju- 
risdiction. The Supreme Court has not yet spoken au- 
thoritatively on this matter. 

This writer submits that the solution lies in the view 
that parts (b) through (d) of section 301 apply gen- 
erally to all actions in federal courts rather than to 
just a section 301(a) situation. In other words, Con- 
gress in section 301(b) gave unincorporated labor or- 
ganizations the capacity to sue and be sued as entities 
in a diversity-jurisdiction situation. Otherwise the 
second sentence of section 301(b) would be surplusage 
in view of federal rule 17(b). The legislative history 
does not stand in the way of this view. Therefore, the 
present situation is that Congress in section 301(b) has 
modified federal rule 17(b). Though an unincorpo- 
rated association generally can be sued in federal court 
as an entity only if (1) jurisdiction of the court is 
based on a substantive right under the Constitution 
or laws of the United States, or (2) jurisdiction is 
based on diversity and the state in which the court is 


34 

















PROBLEMS OF FEDERAL JURISDICTION 


held permits an unincorporated association to sue or 
be sued as an entity, the result is that if that unin- 
corporated association be a labor organization it can 
sue or be sued in federal court even if jurisdiction be 
based on diversity and the state in which the court 
is held does not permit the union to be sued as an 
entity. 

The significance of any change brought about by 
section 301(b), however, is very small. Three factors 
make this so. First of all, unions were already suable 
as entities in the vast majority of situations. The 
second factor is the class suit. It has long been 
recognized that when a union cannot be sued as an 
entity its members may be sued as a class, thus ef- 
fectuating practically the same result. 


THE CLASS SUIT 


The class suit offers a practical method whereby an 
unincorporated labor organization may sue or be 
sued, as long as the requisites are followed. The fact 
that the union may consist of thousands of members 
scattered throughout the United States, rather than 
being a detriment to such a suit, is the very reason 
for its existence. But the class must be some definable 
body. 

The problem of representation is one of fact: will 
the named representative adequately protect the in- 
terests of the whole class in the litigation? If so, the 
representation is good; if not, it fails. One thing cer- 
tain is that the representative must be a member of 
the class. Thus a union cannot sue or be sued as the 
representative of its members by a class action. Ade- 
quate representation has been held to exist when the 
members named have been the president of the union, 
president, treasurer, and member of the executive 
board, business agent of a local, one who was both a 
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member of a seventeen-man governing committee and 
a district president of an international, and an ousted 
president and twelve members of a local. 

One qualification must be made to any flat statement 
on the availability of the class action. The third Cir- 
cuit recently held that, if the state in which the fed- 
eral court sits does not allow class actions against or 
on behalf of an unincorporated association, such a suit 
cannot be entertained in federal court when jurisdic- 
tion is based on diversity. Thus rule 23(a) has been 
reconciled with the requirements of rule 17(b) to 
mean that federal courts have jurisdiction over class 
actions involving unincorporated associations only 
when the jurisdiction of the court is invoked on some 
basis other than diversity, or, if diversity is the basis 
of jurisdiction, when the state in which the federal 
court is held permits such a class action. 

As section 301(b) does make it possible to eliminate 
a fiction in the law, the question arises whether the 
class suit is now obsolete as far as labor organizations 
are concerned. It is submitted that the class suit will 
not so disappear, but rather that section 301(b) will 
little deter the attorney from using the class action in 
diversity suits. 


DIVERSITY 


The diversity jurisdiction of the federal courts stems 
from Article III, section 2, of the Constitution, as im- 
plemented by section 1332 of title 28, United States 
Code. Their seemingly clear directions have been sub- 
ject to application and interpretation by the courts 
until they are sometimes not so readily clear. This 
has occurred in the area under discussion here. And 
thus we find the third factor that makes section 301(b) 
relatively unimportant. 

When one tries to sue an unincorporated union in 
federal court as an entity within the diversity juris- 
diction of that court, he finds that the union has the 
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citizenship of all its members. That usually can ef- 
fectively end any thought of diversity jurisdiction. 
Section 301 of the Labor-Management Relations Act 
does not change this situation, because the only provi- 
sion that waives diversity of citizenship applies solely 
to actions for breach of contracts between an employer 
and a labor organization or between labor organiza- 
tions. On the other hand, when a suit is brought by or 
against a class in federal court and jurisdiction is 
based on diversity, only the citizenship of the repre- 
sentatives is counted. Therefore as a practical matter 
the class suit may remain as the main vehicle for 
bringing an action upon diversity jurisdiction even 
though a union now has legal capacity to sue and be 
sued. 

If these present requirements for diversity jurisdic- 
tion over an unincorporated association remain un- 
changed, at least as far as labor organizations are 
concerned, section 301(b), contrary to the intent of 
Congress, will be no improvement on the situation pre- 
viously existing. Therefore it would seem that further 
change is called for. One answer might be a system of 
required registration for unions, either with the states 
or with the federal government; in the latter case the 
union would specify a state of domicile. This would be 
somewhat like incorporation. But it should not be 
forced incorporation, since incorporation is historically 
thought of as a privilege, and such a feeling should 
not arise as to unionization. Here lies the danger of 
such a proposal, for some legislature will try to attach 
conditions to registration. 

The solution that this writer submits is a change in 
the requisites for diversity so that an unincorporated 
labor organization can be treated as a corporation, 
which takes the citizenship of the state of its incorpo- 
ration or, under the 1958 amendment to 28 U.S.C. 
§ 1332, of “the State where it has its principal place 
of business.” 
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The point is, however, that Congress by enacting 
section 301(b) has given the courts a clear indication 
of its will that they should find a way to eliminate the 
technicalities standing in the way of vindication of 
rights by or against unincorporated labor organiza- 
tions. Congress itself has eliminated one of the main 
technicalities. If the courts refuse to carry through 
and solve the remaining problems, they will be shirking 
their duty. 


JURISDICTIONAL AMOUNT 


In this area of jurisdictional law there are two main 
questions to be considered. First, how does one de- 
termine the amount in controversy; what value is to be 
given the subject in controversy; what are the pro- 
cedural requirements and where lies the burden of 
proof? Second, when, if ever, can several or a group 
of plaintiffs join together in a suit and by aggregation 
of their demands achieve the jurisdictional sum where 
it otherwise may not exist? These questions will be 
considered as far as possible in the light of cases 
decided involving questions peculiar to the labor 
field. However, as the overall problem is not con- 
fined to this one field, general principles often must 
be gathered from cases in other fields. 

The jurisdictional amount must appear on the face 
of the complaint. Generally it is sufficient for the 
plaintiff to state in good faith that the jurisdictional 
amount or more is involved or in good faith claim as 
damages an amount greater than needed. However, if 
it appears in the complaint, through the nature of the 
case or the facts alleged, that the claim is excessive, 
fictitious, colorable or made in bad faith, and if, after 
challenge by the adverse party or by the court, the 
plaintiff is not able to substantiate his claim of juris- 
dictional amount, the court is without jurisdiction and 
the case must be dismissed. Once the plaintiff's allega- 
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tions are questioned, he has the burden of supporting 
them by competent proof entered upon the record, or 
face dismissal. And his evidence must be judged 
against a strict construction of the statute. An exami- 
nation of the case of Thomson v. Gaskill is used to 
illustrate the application of those principles in a labor 
situation. 

When the jurisdictional amount is challenged, by 
the court or by the adverse party, the plaintiff must 
be prepared to support its burden of actual proof that 
the amount exists. The problem arises as to what ele- 
ments are to be given weight. Again the principles are 
clear. In a strictly legal action demanding money, the 
amount sought, so long as it is reasonable, would 
govern. In cases involving equitable relief, particular- 
ly injunctions, the amount in controversy is the value 
of the right sought to be protected, and not merely the 
pecuniary damage suffered to date. An interesting 
problem exists where an attack is made in a federal 
court on state statutes requiring a labor organizer to 
register or a union to file its constitution and bylaws. 

These general rules become complicated when con- 
sidered with the principle, now clearly established, 
that the subject in controversy must be of a type that 
is measurable, or at least estimable, by some recog- 
nized pecuniary standard. 

The core of the problem with which we are con- 
cerned involves three situations peculiar to the labor 
field: (1) the problem of a local union fighting expul- 
sion from its parent organization, or of the parent 
seeking to prevent a local from disaffiliating; (2) 
the problem of a union member appealing to the courts 
from his expulsion from membership; (3) the problem 
of jurisdictional disputes. 

The questions involved in a local disaffiliating from 
a parent organization have arisen directly in two cases, 
Fitzgerald v. Santoianmi in Connecticut and Fitzgerald 
v. Abramson in New York, both involving the split in 
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the United Electrical, Radio, and Machine Workers. 
In both, the courts found the existence of a jurisdic- 
tional amount in the funds, realty and other property 
held by the local. This test is certainly logical and one 
with which this writer cannot quarrel. 

The UEW constitution provides that upon the dis- 
solution of a local its assets go to UEW. Thus UEW 
has direct interest in the physical property. But what 
happens if the national union involved does not have 
such a provision in its constitution, as, for example, 
is the case with the National Marine Engineers Union? 
The answer in such a situation would lie in the mone- 
tary interest that the national possesses in dues to be 
paid by the members of the local. One possible objec- 
tion to the use of dues payments as the test of juris- 
dictional amount is that it is merely a collateral matter 
and not directly in issue. 

What should be the test in an expulsion case? If the 
national is attempting to retain the physical property 
of the local, its value should be considered. If the aid 
and assistance furnished by the national can reason- 
ably be given any monetary value, that should be con- 
sidered. All of these things are tangible and can be 
given a monetary value. The dues to be lost by the 
national should not be determinative, for the right to 
receive the dues is not in issue in an expulsion case, 
though the right to pay them is. However, the right 
to pay dues should not be measured by the amount of 
the dues. The matter in controversy is the loss to be 
incurred by the local. This writer submits that, unless 
the courts wish to ignore the rule concerning specula- 
tion, giving that matter a monetary value will be no 
easy task. 

The cases indicate the tests that the courts apply to 
determine whether the jurisdictional amount exists so 
that they can examine the expulsion of a member from 
a union. First, they can look at what the expellee 
would lose in terms of accident, illness, death or retire- 
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ment benefits. Second, they can look at whether, in 
fact, he will lose his job, and if so, what wages he 
could expect to receive in other employment. If that 
is lower than what he is now receiving the difference 
is multiplied by his life expectancy. That amount must 
be more than $10,000. 

It should also be noted that the various tests may 
be combined to meet the jurisdictional requirement. 
A major complicating factor in this area of the law is 
the question whether the interests of several plain- 
tiffs suing as individuals or as a class can be joined 
together to aggregate the jurisdictional amount, or 
whether the claim, if brought by a labor organization 
as an entity, should be divided among its members 
for this purpose. The courts have uniformly agreed to 
one test: if the interest of the various parties is joint 
or common rather than several, their interests may be 
aggregated. In so doing the courts have followed the 
tests laid down in federal rule 23(a) on the difference 
between a true and spurious class suit. 

Labor law offers a wide variety of cases in which 
the difference between joint and several claims be- 
comes apparent. Certain situations are obvious and 
from them there can be seen a central test applicable 
to suits in this field of law. This test can be stated as 
follows: when the right or liability advocated belongs 
directly to the labor organization itself, rather than 
directly to the individual members, the derivative 
rights of the individual members can be aggregated 
for jurisdictional purposes. In other words, if the 
right or liability remains in the group as individual 
members come and go, the right or liability is joint. 

The test for aggregation can be succinctly set forth 
as follows: if the action is to obtain relief for the in- 
dividual union members as individuals, the claims 
cannot be aggregated. However, if the action is to ob- 
tain relief for the group, no matter who its members 
may be by the time the action is completed, the action 
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is joint and what has been termed aggregation is pos- 
sible. 

In conclusion, it can be seen that the problem of 
jurisdictional amount is an important one in choosing 
a forum in which to bring an action in the labor field. 
The problem is no longer one on which attorneys 
should trip, however, for the courts have fairly well 
spelled out the guideposts. The important considera- 
tion is to be prepared to translate the plaintiff’s 
interest into dollars and cents, and to do so beyond the 
range of the speculative. This can be done with some 
thought. If this thought is given and the attorney has 
his evidence lined up for presentation in case his 
claim of jurisdictional amount is challenged, he should 
have no trouble. But if he makes his claim of juris- 
dictional amount pro forma and then arrives in court 
unprepared for the unexpected challenge, he may well 
find himself out of court, perhaps after the statute of 
limitations has run. If so, he will have only himself 
to blame. 








Philosophy and Application of 


Wage Incentive Programs 


Condensed from an article by Reuben E. Slesinger, pub- 
lished in 2 Western Business Review 40-44 (November 
1958), and printed with permission from Western Busi- 
ness Review. Business address: The College of Business 
Administration, University of Denver, 1445 Cleveland 
Place, Denver 2, Colorado. Single copy price, $1.00. 


Although wage incentive programs are in the minor- 
ity in American industry there are more grievances 
and disputes concerning their application than for the 
more numerous straight time and piece rate methods. 
The incentive wage system allows the more efficient 
workers to gain an even higher percentage increase. 
The purpose of a wage incentive program is to en- 
courage workers to exert greater productive efforts, 
for which extra compensation is awarded. 

In spite of the fact that American industry has had 
considerable experience with numerous wage incen- 
tive schemes, the philosophy upon which such pro- 
grams are based is still a matter characterized by lack 
of worker confidence. Almost universally labor com- 
plains, not only over the techniques adopted, but also 
because of the administration. 


WORK STANDARDS 


Much of labor’s antagonism stems from historical 
experience with certain companies which have used 
incentive plans to speed up the tempo of workers’ 
operations; then, after production was up, a few un- 
scrupulous firms would cut the rates of pay so that 
employee earnings returned to their original position 
while productivity per worker remained at the higher 
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level. Another complaint is that the established stand- 
ards are set too far out of reach of the average worker 
and hence become unrealistic. 

Despite this hostile atmosphere, a well-meaning, 
conscientiously-administered wage incentive program 
can go far towards establishing a foundation for a full 
day’s pay for a full day’s work. A first step in this 
direction is a thorough understanding of the philos- 
ophy, techniques, procedures, and administration of 
the system. 


MANAGEMENT PROBLEMS 


An understanding of management problems in- 
cludes the knowledge that efficient management of an 
industrial enterprise requires close supervision of all 
cost elements. Ultimately the effectiveness of an in- 
centive program rests on the character of its adminis- 
tration. 

To install a wage incentive system in a particular 
company is an undertaking that requires considerable 
judgment, knowledge, and skill about the production 
processes. Hence, it is best that the program be tailor- 
made for each company, for improvements in tech- 
niques of manufacture or production do not come about 
as the result of generalized time and motion studies. 


Time Standards 


For effective administration and management of a 
wage incentive program, the first essential is that the 
standards for all parties be established on an equitable 
basis. This requires more than a series of stop-watch 
recordings. This involves the efficient arrangement of 
equipment, parts, and materials; the proper layout of 
tools and machines; the provision for the smooth flow 
of goods in process; and the determination of stand- 
ards of quality. If time values are not established 
with care and are too difficult to attain, they may 
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defeat their objective, because employees who feel that 
the requirements are unreasonable become discour- 
aged and uncooperative. 

Even when time values are carefully established it 
is not easy to apply them categorically to all situa- 
tions. A number of complicating problems may de- 
velop that give rise, in turn, to problems of inter- 
pretation—matters which easily may lead to serious 
grievances and loss of plant morale. Among these 
special situations, two are responsible for most of the 
headaches of incentive administrators. 


New Employees 


When to apply the time standards to new employees 
is a perplexing question. Frequently, it is necessary 
to guarantee the recently hired employee an adequate 
income pending the time he reaches the standard of 
performance. But, in turn (and especially if group 
performance guides are used), a sub-standard work 
record by a new employee might reduce the earnings 
of the group and cause considerable dissatisfaction. 
Accordingly, some adjustments in the program are 
necessary if this contingency is to be avoided. 


Non-Standard Jobs 


When an employee whose basic job is covered by a 
standard rate works on a non-standard job, many 
problems of administering and controlling his earnings 
arise. The usual practice is to pay the worker his 
average earning rate if the transfer to the non-stand- 
ard job is for management’s convenience, and to pay 
him the quoted day rate of the second job if the change 
is for the employee’s convenience. 

Even when an employée works at his regular rated 
job, a number of problems arise over differences of 
interpretations and managerial decisions. Included 
here are situations affecting work loads, re-routing of 
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work, changing work schedules and layouts, or experi- 
menting with new processes and equipment. 


Company Interests: Quality Control 

In establishing standards of performance various 
company interests must be recognized. To begin with, 
quality control deserves prime consideration. Without 
adequate consideration of quality control it is possible 
to establish time values that will not permit an ac- 
ceptable end product. 

The industrial relations department also has a direct 
interest in the standards, because it is this department 
that will bear the brunt of disagreements over the 
interpretation of the standards and corresponding 
compensation rates. 


Company Interests: Job Analysis 


Detailed operation analysis brings with it desirable 
results that can facilitate cost data computation, pro- 
duction and planning scheduling, budgetary and cost 
control, pricing, plant layout, product planning, and 
equipment modification and design. More specifically 
any of the following objectives may be achieved: cost 
reduction, increased output, work simplification, im- 
proved quality, better production methods, better 
working conditions, and more effective utilization of 
capital and labor. 


ADMINISTRATION AND SUPERVISION 


Problems of administration and interpretation of 
time standards will be reduced if all personnel in- 
volved have an understanding of a few basic concepts. 

All persons involved in the incentive program, of 
course, should have a uniform understanding of the 
concepts and know how the multiple situations arising 
from daily operations fit into their salary scheme. 
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Naturally, it is desirable that all jobs in a given 
range be handled within the scope of the same formu- 
la. To do this, there must be knowledge of the range of 
jobs covered, the similarity between jobs, and the 
variable factors present. An effective system of con- 
trol is essential if any incentive program is to operate 
efficiently. Control is necessary to maintain quality, 
to observe time values, to assure that standardized 
methods of production are followed, to handle new 
variables, and to keep managerial functions abreast 
of any technological changes that might effect the 
time values. 


WAGE INCENTIVE PLANS 


Although, as already indicated, it is desirable to 
pattern the incentive program for each company 
according to its specific needs and conditions, there 
are a few basic plans that may be looked upon as 
guides to points of departure. 

Fundamental to each of these plans are certain 
requisite conditions. First, the task involved must be 
defined clearly. This requires careful analysis of the 
job and the establishment of time values which are 
determined by fair studies, rather than by judgment 
and past performance alone. Then, to be fair, it is 
essential that actual work conditions be as assumed in 
establishing the standard, and that they do not 
deteriorate as operations get under way. This means, 
among other things, that the equipment must be kept in 
good working order, there is a steady flow of work, 
and standard materials are used. Third, it is necessary 
that pay rates be equitable between various rated jobs. 
With reference to the incentive pay, most plans call 
for a substantial reward for success in meeting or ex- 
ceeding the standard, and for penalties (by way of low 
earnings) if the standard is not met. It is obviously 
economically feasible for the company to offer the 
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extra rewards for above and standard performance, as 
extra production means a better utilization of equip- 
ment and a consequent economy in overhead costs. 


eee Tae 


SUMMARY 





Before management embarks on a wage incentive 
program, it is desirable that certain conditions be 
present. These include the following: (1) Employees 
must exhibit confidence in the equity of the system. 
(2) The method of calculation of compensation must | 
be understood by the workers. (3) The amount of 4 
production must be under the control of the worker; / 
otherwise the final production will not reflect his ef- 
forts. (4) The workers should be able to comprehend 
the association between effort and remuneration. 

Ultimately the success of any incentive scheme will 
rest on its administration, based on the assumption 
that its original introduction was equitable, just, and 
understood by the employees. 











What Price Featherbedding? 


Condensed from an article by James R. Sullivan, pub- 
lished in 15 The Analysts Journal 29-32 (February 1959), 
and printed with permission from The Analysts Journal. 
Business address: The National Federation of Financial 
Analysts Societies, 82 Beaver Street, New York 5, New 
York. Single copy price, $1.50. 


The year 1959 marks the expiration (on November 
1) of the present three-year National Agreement be- 
tween labor and management with its moratorium on 
rule changes. The door will therefore be open for a 
concerted drive to correct the abuses and the flagrant 
wastes of manpower and money inherent in union 
featherbedding practices. What comes out of these 
negotiations, expected to open substantially in ad- 
vance of the November 1 deadline, may well de- 
termine the future earning power and even the sur- 
vival of the nation’s rail carriers as a free enterprise 
transportation system. 


THE HUMAN EQUATION 


The human equation in the industry is the railroad 
man himself. He is actually something of a paradox. 
It would be difficult to find anywhere an employe with 
more loyalty to his company, more job interest and 
native resourcefulness, or who occupies a more secure 
and respected niche in the community than the rail- 
roader. On the opposite side of the coin, however, 
when he is represented by the monolithic power of 
organized labor, the rank-and-file employe is unable 
to express any concern he may personally feel for the 
welfare of the industry, or any individual recognition 
he has of the fact that absolute and unreasonable 
rules in his organization’s labor contract have placed 
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a strangle hold upon the company from which he gets 
his livelihood. 

The present difficult labor situation on the railroads 
has grown up gradually from the unions’ strong efforts 
to “build fences” around particular jobs or functions 
and to maintain unyielding craft lines regardless of 
the cost to the industry. That this philosophy needs 
revision is evident from the fact that the total number 
of railroad jobs which stood at over 1,800,000 in 1926 
has now declined to only about 840,000. At the same 
time the proportion of intercity freight ton-miles han- 
dled by rail has declined by 50% in a little more than a 
generation. 

Given an effective degree of cooperation between 
labor and management on the railroads toward mod- 
ernizing the industry’s rigid and outdated labor con- 
tracts, the carriers could readily pay substantially 
higher wages to their people and at the same time 
offer them many, many more job opportunities. 


THE CONCEPT OF PRODUCTIVITY 


The key is found in the one word productivity. 
There are two distinct aspects to the idea of increased 
productivity per man-hour. One is the result of re- 
placing muscle-power with machine-power. This re- 
quires that railroad investors supply the money to 
buy the new machine or laborsaving device. The in- 
creased productivity generated by the machine, how- 
ever, is the productivity of capital investment. 

The second aspect of increased productivity, and the 
one in which labor is entitled to full consideration in 
benefiting from the results, is through reorganiza- 
tion of the work to permit more effective utilization of 
the man-hours paid for by the shipper’s dollar. It is at 
this point that we find the conflict of ideas between 
management and the unions representing railroad 
labor. 
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THE FEATHER MERCHANTS IN ACTION 


Whenever “make-work” rules are discussed, union 
representatives quite understandably seek to minimize 
their impact upon the railroad industry and chide us 
for calling attention to a few isolated “horrible ex- 
amples.” The unfortunate part of the story is, how- 
ever, that the examples are anything but isolated and 
when taken together constitute a tremendous financial 
load. 

An important part of the problem here derives from 
the fact that railroad unions, which are among the 
oldest in American industry, were originally developed 
along strict craft lines and have continued on a rigid- 
ly compartmentalized basis ever since. 


THE DIESEL FIREMAN 


A multitude of examples of excess crew require- 
ments might be cited. A case in point is the require- 
ment of a fireman on diesel freight and yard locomo- 
tives. In neither case does the fireman perform any 
useful service. In stating their case for the fireman 
on diesels, the Brotherhood of Locomotive Firemen 
and Enginemen make much of his alleged value as a 
safety factor and a “second pair of eyes in the cab.” 
This argument ignores the fact that there are now not 
two but three men on U. S. freight locomotives. Any 
lookout or safety function of the diesel fireman there- 
fore duplicates the work of the forward trainman who 
handles this duty quite adequately since he also rides 
the locomotive cab. 


THE CANADIAN DIESEL CASE 


In the diesel era the fireman is an anachronism. 
He is simply a holdover from earlier years when his 
services were needed on steam locomotives to generate 
steam by stoking the fire and attending to the water 
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level in the boiler. Recognizing this waste of man 
power, the Canadian Pacific Railway over two years 
ago notified the Brotherhood of Locomotive Firemen 
and Enginemen that with the transition from steam to 
diesel power on the CPR, the carrier would not use 
firemen on diesel freight and switching locomotives. 
The railroad proposed an especially considerate and 
humane program by which the transition could be 
achieved without hardship to the men involved. 

The labor union flatly rejected this common-sense 
economy proposal and early in 1957 a nationwide strike 
by the Firemen’s Organization tied up the entire rail- 
way for nine days during the dead of winter. After 
lengthy negotiation, the Canadian government ap- 
pointed a Royal Commission to explore the question 
thoroughly. The Commission, consisting of three 
eminent jurists, spent nearly a year riding locomotives 
and trains in Canada and in Europe to observe rail- 
road operations at first hand. Their report supported 
the carrier’s contention that firemen are unnecessary 
on diesels and endorsed the railway proposal to grad- 
ually discontinue their use. The union denounced the 
findings of the Commission and touched off another 
full scale work stoppage early last summer. The 
strike failed, however, because an aroused public opin- 
ion came strongly to support of the railway and the 
Canadian government. 

The uncompromising attitude of the labor unions in 
Canada presents an interesting contrast to the solution 
developed by the railway unions in England on the 
same problem. On January 1 of last year, an agree- 
ment went into effect on the British Railways provid- 
ing for the elimination of locomotive firemen on diesel 
engines in nearly every type of service. It is also in- 
teresting to note that in recent weeks over 30% of road 
freight and switching operations on important seg- 
ments of the Canadian Pacific are being carried on 
without firemen on the locomotives and without the 
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slightest delay or interference to service because of 
their disappearance. 


THE HIGH COST OF “FEATHERS” 


The magnitude of the “make-work” bill paid an- 
nually by U. S. shippers and travelers who use the 
rails is shown by a recent study of just part of it. The 
price tag on only five major featherbed elements 
among “operating” unions alone takes over 476 mil- 
lion dollars per year. 

When only five featherbed elements produce a total 
of this size, it is evident that the cost of scores of other 
areas of enforced waste of man-power in the railways 
is astronomical. 


OUTLOOK FOR THE FUTURE 


There is an important positive aspect to the railroad 
labor scene which has tremendous potential if it can 
be reached and stimulated constructively. This is the 
huge resource of individual loyalty among railroad- 
ers which they have proven many times over. 

If railway management and its compatriots on the 
labor side of the table can somehow find the ways and 
means to work together on these vitally needed 
changes in labor contracts, a whole new golden age of 
railroading may open up before us. Inherently, the 
steel wheel on a steel rail has no peer in efficiency of 
mass transport. Unshackling of that efficiency 
through relief from the staggering burden of feather- 
bed costs would permit wholesale revision of railroad 
rates. With the resulting large increase in traffic 
volume, many thousands of new job opportunities 
would be created for railroaders in strong, progressive, 
taxpaying companies under no shadow of subsidy or 
threat of public ownership. 
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Employee Welfare and Pension 
Plans: Regulation and Protection 
of Employee Rights 


Condensed from an article by William J. Isaacson, pub- 
lished in 59 Columbia Law Review 96-124 (January 1959), 
and printed with permission from Columbia Law Review. 
Business address: Kent Hall, Columbia University, New 
York 27, New York. Single copy price, $1.50. 


Benefit plans providing retirement and welfare pay- 
ments to employees are now estimated to cover almost 
85 million people and to involve billions of dollars, 
with approximately 30 billion dollars now held in pen- 
sion funds alone. Legislative investigations have un- 
covered examples of negligence, mismanagement, 
and wrongdoing in the administration of these plans. 
These investigations have also revealed that general 
statutory or common-law controls do not assure honest 
or sound management. In this conjuncture of facts, 
there was clearly a compelling need to enact legisla- 
tion to protect the interests of millions of workers. 

In response to this need, and under the whiplash of 
these continuing investigations and their revelations, 
Congress enacted the Welfare and Pension Plans Dis- 
closure Act, to be effective as of January 1, 1959. It 
is the purpose of this article to examine this new 
federal law in the light of certain of the problems and 
circumstances which led to its enactment, in an attempt 
to reach some judgment as to its effectiveness as a pro- 
tective measure, and to inquire into the need for fur- 
ther legislation at the federal or state level. 


I. THE ORIGIN OF EMPLOYEE BENEFIT PLANS 


The impetus for the establishment of these plans de- 
rives from the social structure of present-day America. 
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The earliest programs were in the main unilaterally 
established by employers. Contributions to benefit 
plans enjoyed tax exemption, as did the income from 
the funds established. Benefit plans, therefore, were 
relatively inexpensive to finance and presented an 
attractive channel for surplus funds. Another factor 
stimulating the growth of these plans was the wage 
stabilization program of the World War II and Korean 
War periods, which froze wages but permitted in- 
creases in “fringe benefits” considered non-infla- 
tionary. With this permissive attitude of govern- 
ment toward the granting of “fringe benefits” came 
the National Labor Relations Board’s ruling in [n- 
land Steel, requiring employers to bargain collective- 
ly on union request regarding the establishment and 
support of welfare and pension plans. In addition, 
the growing costs of medical care and hospitalization 
induced the growth of group insurance. 


“VRUCTURE OF THE PLANS 


If there i» vue conclusion that can be drawn from a 
survey of these plans, it is that they can be as varied 
in their structure as the needs of the employees which 
give rise to their demand, or, if unilaterally established, 
as the employer regards the employee needs vis-a-vis 
his own requirements. Nevertheless, there are cer- 
tain broad categories into which most of the plans 
fall. Basically, almost all of the plans finance the an- 
ticipated benefit payments by one of two methods: 
“level of benefit” and “fixed cost.” 

An administrator or administrative committee plans 
the key role in the management of the plans. In all 
sizable plans, whether unilaterally or jointly managed, 
the complexity of the decisions which the administra- 
tors are called upon to make is enormous. Whether 
they choose to manage the money themselves, to pur- 
chase insurance with it, or to delegate some measure 
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of responsibility to a corporate trustee, their conduct 
will in large measure determine the success or failure 
of the plan. 


III. INEFFICIENCY, MISMANAGEMENT, AND 
CORRUPTION 


The abuses uncovered by the investigations of these 
plans have generally involved mismanagement of some 
kind, growing out of the inexperience or naiveté of 
the administrators. One type of mismanagement has 
been that of unsound or improper investment of the 
funds’ moneys. This danger is particularly acute in 
pension-type plans where large reserves are accumu- 
lated for investment and where payments are de- 
ferred for several years after the initial contributions. 
Mistakes may not be uncovered until it is too late to 
correct them. 

What is a “sound” and “proper” investment pol- 
icy for a benefit plan is difficult to judge, and the 
criteria are certainly open to legitimate controversy. 
Experience, however, has revealed one practice which 
may well fall outside the pale of propriety: the in- 
vestment of a plan’s funds in the assets or obligations 
of the employing company, its affiliates, or other in- 
terested parties. 

On the whole, however, investment policies of pen- 
sion plans have been free from criticism on the ground 
of undue risk or lack of diversification, and there have 
been no spectacular disasters. This may be mislead- 
ing, however, for the growth of these plans has taken 
place in an expanding economy and the general rise 
in income level may have compensated for any serious 
mistakes. More significantly, there has in the past 
been little or no information available by which to 
judge whether the investments of these plans have 
been properly managed. 

Outright corruption, as distinguished from unsound 
policies, has been found to be most prevalent in con- 
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nection with the purchase of insurance. This may be 
because the framework within which the group insur- 
ance business is conducted leaves wide opportunity for 
the unscrupulous to engage in graft and self-dealing 
as well as unsound business practice. Among the most 
serious abuses have been the various methods which 
carriers have used to calculate agents’ commissions on 
a higher scale than are normally, and even legally, 
used. Some insurance carriers have even been found 
to set up special commission schedules to accommodate 
the brokers who promise business or who threaten to 
take it away. Still another unsound practice has been 
the payment of “contingency commissions,” addi- 
tional commissions which are paid to the broker if 
the claims experience of his policy is good. 

Two other improper practices to which the use of 
the agency system also contributes are the “kick- 
back” and the payment of exorbitantly high service 
fees to fund administrators and third parties whose 
only “service” is the designation of the agent. An- 
other dubious practice has been that referred to as 
“switching,” in which insurance is transferred from 
one carrier to another, complete with repayment of 
the high first-year commissions to the broker, while 
the policyholder is kept ignorant of the costs involved. 


IV. THE INADEQUACY OF TRADITIONAL CONTROLS 


With the exception of special legislation passed by 
six states in the period 1955-1957, employee benefit 
plans have been virtually unsupervised. Two federal 
statutes, the Internal Revenue Code and the Taft- 
Hartley Act, have some impact on the plans, but have 
failed to be effective sources of regulation, in large 
part because their concern with the benefit plans has 
been incidental to other purposes. 

Control exercised solely through the medium of tax 
incentives must operate imperfectly. First, the re- 
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quirements are designed to assure only the limitation 
of deductions to those considered proper from the 
Government’s viewpoint, not the honest administra- 
tion of the funds. In applying the statutory require- 
ments, the Service concerns itself only with the ulti- 
mate destination of the fund moneys and not with 
their management. A plan, therefore, may be unsound 
and still receive tax approval, since the scope of the 
Service’s examination makes it unlikely to uncover 
the plan’s precarious status. Secondly, the information 
received by the Service in processing these cases is 
confidential and cannot be used in court actions against 
the administrators. 

In similar fashion, subsection 302(¢)(5) of the La- 
bor Management Relations Act of 1947 is wholly 
inadequate as a control of abuse in benefit plans. The 
provision was not passed to regulate abuses in plan 
administration, but was purportedly designed to pre- 
vent unions from building “slush funds” for political 
and other purposes with employer contributions. There 
is no penalty provided for maladministration, nor is 
there any requirement for sound business practices or 
proper conduct on the part of the administrative 
committee. 

State and federal banking laws regulating the be- 
havior of corporate trustees have also proved to be of 
little efficacy with regard to benefit plans, even though 
a large number of directly managed plans channel 
their funds through a bank or a trust company. The 
duty of supervision under most of these laws extends 
only to assurance that the trustees stay within their 
responsibilities as defined in the governing indenture. 
The responsibilities of bank supervisory authorities 
do not include any control over the investments or 
other important discretionary actions. 

State laws which regulate certain aspects of the in- 
surance business, such as the investments of carriers 
and the conduct of agents, have also proved inade- 
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quate in their application to benefit plans. Their guar- 
antees apply mainly to the soundness and stability 
of the carriers’ management of premium funds once a 
contract is in effect; they fail in many instances to 
reach the most serious abuses found in group insur- 
ance transactions. 

Like the state insurance laws, the concepts of the 
common law adapt with difficulty to the new prob- 
lems of large-scale group insurance. For example, the 
common law is based on the assumption that the 
settlor has the primary interest in the administrator’s 
honest and capable management of the trust. In ben- 
efit plan organization, however, the settlor and ad- 
ministrator are frequently the same corporate person, 
and the real interest in the conservation of assets now 
rests in the beneficiary, the participant. The diffi- 
culty in applying familiar trust principles springs pri- 
marily from the fact that the trusts are no longer 
contracts between private persons. There is the fur- 
ther conceptual difficulty of whether fund adminis- 
trators who channel funds to a corporate trustee or 
insurance carrier are “fiduciaries” in the classical 
legal understanding of the term. These difficulties 
severely limit the scope of the operation of the com- 
mon-law remedies. 

While cases have indicated that an employee may 
bring suit once he retires and fails to receive his pen- 
sion payments, it is unlikely that he has a right to 
demand anything of the trustees before this time, un- 
less of course the plan agreement itself provides for 
a vesting of rights. Moreover, as a practical matter, 
it is doubtful whether the participants are aware of 
the remedies afforded, or whether they are in any po- 
sition to employ them to assert whatever rights they 
may have. 

This paucity of litigation suggests that the remedies 
available to employee participants through the courts 
are largely ineffective. Even if the difficulties of 
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proof and standing could be overcome, the employee 
would still be reluctant to challenge his employer or 
other plan administrators. Furthermore, an employee 
willing to challenge the administrators would prob- 
ably be effectively deterred from doing so by his in- 
ability to acquire information, his ignorance of the 
complex problems of trust law, and the expense he 
would have to incur in obtaining expert counsel. 

It can thus be seen that employee participants in 
pension and welfare funds need the aid of govern- 
ment to protect and enforce their interests. 


V. STATE REGULATION: THE NEW YORK EXPERIENCE 


Starting with Washington, which enacted limited 
welfare fund legislation of 1955, six states have now 
passed special legislation to regulate employee bene- 
fit funds. These are, in addition to Washington, Wis- 
consin, California, Massachusetts, Connecticut, and 
New York. Since New York is a center of banking 
and insurance business, discussion of these laws will 
be largely confined to the New York statute. 

The major emphasis of the New York law is on 
opening the operation of these funds to critical scru- 
tiny by requiring them to release information on their 
operation. Therefore, there are requirements for reg- 
istration with the Superintendents of Insurance and 
Banking and for the filing of annual financial state- 
ments and annual reports. The statute makes the trus- 
tees responsible in a fiduciary capacity for the proper 
management of the fund and for the maintenance of 
accurate records. It also directly regulates certain 
activities. The law does not attempt to formulate in- 
vestment or actuarial standards or to control the con- 
tent of the investment portfolio. 

The New York law as it now stands provides a par- 
tial answer to some of the abuses which have been 
disclosed by the investigations. Through the prohibi- 
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tion of unapproved payments between insurance rep- 
resentatives and fund administrators, and through the 
requirement of premium and dividend payment by 
check, the law should be of some use in halting the 
malpractices associated with the purchase of insur- 
ance. While the law sets no standards for investment 
or actuarial decisions, the provision for the disclo- 
sure of information concerning the financial transac- 
tions of the funds and the detailed reporting required 
by the forms, together with the requirement of a fre- 
quent examination by the Superintendents of Banking 
and Insurance, should assure the early detection of 
any fund that is financially unsound. The process of 
complying with the law’s disclosure requirements 
should educate administrators as to the nature of 
their responsibilities, and the requirement that in- 
surance companies supply administrators with all 
needed information should also have a salutary effect 
on the uninformed administrator. 

The law has several serious defects, however. First 
among these is its limited coverage. Nor does the law 
in any way alter the existing agency system despite 
the fact that the middleman, the agent, provides little 
service, if any. A lesser criticism of the New York 
statute is that only misdemeanor penalties are author- 
ized for such offenses as kickbacks. 

While it is still too early to come to more than a 
tentative opinion, the experience under the New York 
law, despite its serious weaknesses, seems generally to 
have been successful. The attitude on the part of the 
administering agency, emphasizing cooperation rather 
than the application of sanctions, is a healthy one, 
for, as has been pointed out, many of the abuses in 
the operation of these plans have sprung from igno- 
rance rather than from intentional wrongdoing. It is 
no doubt true, however, that the presence of penal 
sanctions to enforce compliance greatly aids the proc- 
ess of cooperation. 
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VI. THE FEDERAL STATUTE: A TALE OF TWO BILLS 


The decision to go forward with some federal regu- 
lation was predicated in part on the ground that the 
states had thus far failed to curb the abuses uncov- 
ered: that while state banking and insurance laws had 
failed to deter malpractices, only six states had passed 
the necessary special regulatory legislation. Even 
more persuasive perhaps was the realization that be- 
cause of the large number of people who depend on 
them, the plans pose a national rather than a local- 
ized problem. 

Both the House and Senate Labor Committees, which 
were responsible for considering the bills in their re- 
spective houses, agreed in principle upon a disclosure- 
type statute. Despite their common premise, however, 
the bills as they emerged from the Senate and House 
committees were significantly different. The chief dif- 
ferences between the two bills were in the powers 
given to the Secretary of Labor and in the penalties 
provided for noncompliance. 

In choosing to limit regulation as it did, Congress 
subscribed to the theory that if the participants are 
kept informed about the plans and what is being done 
with the funds, they will be in a position to insist 
upon honest and prudent administration since they 
can then bring action to enforce the state laws and 
bring to account the officers of the funds. As pre- 
viously noted, however, factors other than a lack of 
information have deterred employees from bringing 
action against plan administrators. These factors— 
the natural reluctance of the employee openly to chal- 
lenge the administration of the plan, the expense of 
litigation, and his lack of understanding of the com- 
plex financial details of these funds—are not elimi- 
nated by placing information in his hands. The fact 
remains that the participant is still required to act 
alone, without the support of government, to enforce 
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his rights. Moreover, the worst abuses—embezzlement 
and corrupt payments—remain untouched. 

The law as written raises strong doubts that it can 
achieve even its stated limited aims: 

First, the object of complete disclosure may be 
easily avoided. The failure to require uniform report- 
ing forms, the absence of any requirement of audit, 
and the failure to require insurance companies to make 
necessary information available, all dilute the disclo- 
sure provisions. Without any authoritative interpreta- 
tion as to the requirements set forth in the law, the 
desired information may not be forthcoming or may 
be presented in a form that makes it difficult to di- 
gest and understand, not only hindering the detection 
of unsound practices, but detracting from the law’s 
educational value as well. 

Second, the weakness of the enforcement provisions 
makes evasion a relatively easy matter. A corrupt ad- 
ministrator will risk noncompliance, particularly if 
there is no one other than the participants with au- 
thority to investigate or seek court action against him. 

Third, if one purpose of the law is, as its supporters 
claim, to allow time for the Government to gain more 
information as a basis for further legislation, this re- 
sult is largely negated by the Secretary’s lack of au- 
thority to utilize the information. He is not empowered 
to employ the information to ensure proper operation 
of the plans, nor can he effectively use it in conduct- 
ing comprehensive studies to lay the basis for future 
legislative action. 

Fourth, the law is a wholly inadequate resolution of 
the problem of multiple regulation. While verbally 
pretending to lift undue burdens imposed on the plans 
through multiple regulation, it fails to do so. A plan 
will still have to meet the requirements of at least one 
regulating state, the state in which the plan is located, 
unless the state itself chooses to waive the require- 
ment. But, of even more significance is the statutory 
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provision that no state can be prevented “from ob- 
taining such additional information relating to any 
such plan as it may desire, or from otherwise regulat- 
ing such plan.” Accordingly, a plan multi-state in 
character may well be compelled to file as many reg- 
istration statements and annual reports as there are 
regulating states in which the plan operates. 

In the last analysis, the law makes its most im- 
portant contributions to the field of employee benefit 
plan regulation in establishing the principle of federal 
regulation and in setting the precedent of covering, 
albeit in limited terms, almost all plans. But in terms 
of the basic purpose of federal regulation of such 
plans, the act fails to meet the test. Federal legisla- 
tion in this area is essentially concerned with enabling 
the employee participant to protect his rights. Judged 
in this light, this particular disclosure statute is inef- 
fective. The Government stands to one side and lends 
little support to the employee participant. The worst 
aspect of the legislation is that it fails to bring federal 
power to bear on the problem, while purporting to ex- 
ercise it. It is to be hoped that this or succeeding ses- 
sions of Congress will witness a re-examination and 
improvement of the regulatory scheme. 
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Condensed from an article by Paul M. Herzog, published 
in 20 University of Pittsburgh Law Review 599-606 
(March 1959), and printed with permission from Univer- 
sity of Pittsburgh Law Review. Business address: 1401 
Cathedral of Learning, Pittsburgh 13, Pennsylvania. 
Single copy price, $1.50. 


In labor relations, as elsewhere on the human scene, 
the meaning of the word “freedom” shifts, not only 
with the speaker’s identity, but also as that speaker’s 
own status changes. Whatever its meaning in the ab- 
stract, the word “freedom” has played a conspicuous 
roll in the semantics of labor relations debate, both in 
Congress and out. Because it strikes a responsive 
chord in American ears, the advocates of both labor 
and industry have used the word on numberless occa- 
sions in support of contentions which, however sin- 
cerely made, were not likely to be disinterested. 

Beginning with the Railway Labor Act of 1926, the 
Norris-LaGuardia Act of 1932 and Section 7(a) of 
1933’s National Industrial Recovery Act, the words 
“free” and “freedom” began to appear in the labor 
statutes. The basic concept was that employees, weak 
as individuals, could only acquire strength and thus 
some freedom of action by pooling their economic 
power. This severely limited employers’ prior un- 
questioned legal right (often called, by employers’ 
spokesmen, their “freedom’”) to discharge employees 
because they had joined labor unions. 

There followed a tremendous growth of labor unions, 
further stimulated after 1937 by the unexpected Su- 
preme Court decisions upholding the constitutionality 
of the Wagner Act, enacted in 1935. The validity of 
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that statute had been attacked in part for impairing 
an employer’s “freedom” to require his employees 
to contract, as a condition of securing and retaining 
employment, not to join a labor union. But in seeking 
to depart from that concept of freedom, one long 
endorsed by the courts of the land, the authors of the 
Wagner Act had put forward the very same word in 
a concededly different context, announcing their pur- 
pose to be to protect employees’ exercise of “full 
freedom of association, self-organization and designa- 
tion of representatives of their own choosing.” 

With the Wagner Act in full effect after 1937, em- 
ployers were quick to assert, on other than constitu- 
tional grounds, that the statute and the consequent 
increasing power of labor organizations impaired their 
freedom. This was surely true if one means, by free- 
dom, the power to make and enforce unilateral deci- 
sions. Many employers also felt that certain early N.L. 
R.B. decisions, restraining them from telling their 
employees, during an election campaign, why they 
should vote against a certain union, impaired their 
“freedom of speech.” Disputes over union-security 
clauses were usually fought with “freedom” as the 
battle cry. 

A decade of controversy culminated in 1947 in pas- 
sage of the Taft-Hartley Act, which imposed certain 
wholly new restrictions upon unions and partly relaxes 
a few others to which employers had been subject since 
1935. Since 1947, the ceaseless debates about amend- 
ing or repealing the Taft-Hartley Act have centered 
about issues which resolve themselves into a question 
of how far and in which direction the Government 
should go in protecting one party to a labor dispute 
from those actions by the other which are thought to 
be unwise, unfair or inconsistent with the public inter- 
est. Here again, in deciding that conduct does, and 
what does not, meet these too-often subjective stand- 
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THE CHANGING MEANING OF FREEDOM 


ards, the concept of “freedom” is likely to be invoked 
as a major objective. 

Of course, true freedom will not be achieved so long 
as labor and industry regard it negatively, either as 
a form of self-protection or as a license to get the bet- 
ter of one another. Only when men learn that they 
are liberated, not to give play to their visceral reac- 
tions or to wield their fists, but to make full use of 
their minds, will they be free indeed. In administer- 
ing both the Wagner and Taft-Hartley Acts, the Na- 
tional Labor Relations Board’s objective, it can fairly 
be said, was always to encourage the enjoyment of 
human freedoms. But, quite naturally, emphasis 
changed as different administrators considered the im- 
plementation of one or another “freedom” more im- 
portant. Those who dealt with the Board naturally 
argued on occasion, depending upon their interest, that 
the Board was restricting freedom rather than en- 
hancing it. 

Section 8(2) of the original Wagner Act prohibit- 
ed “company unions.” From the point of view of 
organized labor, this was necessary to “free” em- 
ployees to make a choice only among uninhibited rep- 
resentatives in future elections, on the assumption 
that the company’s creature would still not be an or- 
ganization which would protect the interests of the 
employees in later bargaining negotiations. How- 
ever, from the viewpoint of many companies and the 
officers of such previously dominated unions, the 
Board’s refusal to place them on the ballot until com- 
pletely purged of company influence impeded the right 
of the employees to be free to select any representa- 
tive they might prefer regardless of its dubious origin. 
Should employees be free to make a “mistake,” 
or should they be precluded from choosing a represent- 
ative which, according to the Board’s understanding 
of Congressional intent, was inherently incapable of 
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being free enough itself to act vigorously in their 
behalf? 

A second example is provided by the secondary- 
boycott provisions of the Taft-Hartley Act. Which is 
the “higher freedom” that the Board is expected to 
protect: that of the neutral to be spared undeserved 
interference with the normal operation of its busi- 
ness, or that of the union to use peaceful means to 
persuade its members to lay down their tools in the 
interest of protecting hard-won economic gains? 

Third, the Board has been faced uninterruptedly 
since 1935 with the conflict between the right of em- 
ployees, on the one hand, to select their bargaining 
representatives “free from the interference . . . of 
employers,” and that of employers, on the other, to 
express their views about labor unions to their own 
employees. How far should an employer be permit- 
ted to go in telling his workmen that a vote for a par- 
ticular union would be a mistake? Do his words 
sound to them like those of the ordinary campaigner, 
or does his advice contain the overtones of a mandate 
from one who holds their economic fate in his hands? 
The trend has been to enlarge employers’ privilege 
to speak freely, although coercive remarks are still 
outlawed. 

Fourth, from the very beginning the Board has had 
to decide how free employees should be to change 
their bargaining representatives from time to time. 
Once a contract is in existence, how long should em- 
ployees have to wait before they can ask for another 
Board election to change their representatives? The 
general principle is that an election will not be or- 
dered during the term of a valid written agreement 
which runs for a reasonable length of time. In decid- 
ing what is “reasonable,” the Board has unfettered 
discretion, except that the statute prohibits an elec- 
tion more often than once a year. Recent decisions 
suggest that the Board is again less willing to permit 
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long contracts to bar elections. The old “freedom” 
to make frequent changes in representative evidently 
is enjoying a renaissance. 

These examples suggest the salient fact that Govern- 
ment not only plays the painful role of umpire by 
making decisions, but also tends, with changing atti- 
tudes, to change the rules of the game. We can only 
hope that it will never forget its prime responsibility: 
to do so in a way that will encourage men to make 
their own decisions. One way that industry and la- 
bor can use their freedom wisely, by making their own 
decisions, is to turn more to voluntary arbitration. 
This they only do, of course, when the principle of 
collective bargaining has already been accepted, and 
they are dealing as relative equals. 

Arbitration is a manifestation of self-reliance, re- 
quiring a recognition of the rights of others, and is 
therefore a true and mature exercise of freedom. As 
arbitration succeeds in resolving differences, it re- 
duces the likelihood that either party will be tempted, 
in the future, to call upon Government to tell the other 
party—which inevitably means, in the long run, to tell 
it too—what should be done and how. 

An agreement to arbitrate, which may seem at first 
glance to involve temporary surrender of the ephem- 
eral freedom to use economic or physical force, or per- 
haps legal technicalities, in order to win an ephem- 
eral victory, actually lays the foundation for a greater, 
a more permanent, freedom for both management 
and labor. Arbitration takes slow building, day in 
and day out, and it takes joint building by labor and 
industry. Therein lies its greatest promise. 

The very fact that America has experimented with 
the meaning of “freedom” in industrial relations over 
the past quarter-century, experiments a few of which 
have been outlined here, should reassure us all. We 
are on a new plateau, far higher than any dreamed 
of in 1930. The future lies, in large measure, with ar- 
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bitration, but precisely how much and precisely how 
soon, one hesitates to guess. 

If a quarter-century of experience has taught me 
anything, it has taught the wisdom of patience, and 
the need for flexibility; the folly of asserting fixed 
concepts and of seeking sure or permanent solutions 


for the major problems of industrial relations or of 
life. 
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PRESENCE OF UNFAIR LABOR PRACTICE HELD 
NOT TO DIVEST FEDERAL COURT OF JURIS- 
DICTION TO GRANT SPECIFIC PERFORM- 
ANCE OF AGREEMENT TO ARBITRATE 


Condensed from 107 University of Pennsylvania Law 
Review 876-880 (April 1959) and printed with permission 
from University of Pennsylvania Law Review. Business 
address: University of Pennsylvania Law School, 3400 
Chestnut Street, Philadelphia 4, Pennsylvania. Single 
copy price, $1.50. 


Lodge 12, District 37, Int’l Ass’n of Machinists v. 
Cameron Iron Works, Inc., 257 F.2d 467 (5th 
Cir.), cert. denied 358 U. S. 880 (1958) 


Prior to 1957 a conflict of opinion existed as to 
whether section 301(a) was merely a grant of jurisdic- 
tion to the federal courts or also provided authority 
to fashion a federal substantive law for suits under 
collective bargaining contracts in industries affecting 
commerce. The decision of the Supreme Court in 
Teatile Workers Union v. Lincoln Mills resolved that 
conflict in favor of the latter interpretation. Unlike 
Lincoln Mills, the dispute for which arbitration was 
sought in the instant case involved conduct which may 
have been an unfair labor practice. The federal courts 
which have been presented with the question of wheth- 
er that factor is sufficient to preclude the taking of 
jurisdiction under section 301 are not in agreement. 

The doctrine that exclusive NLRB jurisdiction over 
unfair labor practices “pre-empts” other tribunals 
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from hearing disputes in which such conduct is present 
stems from the decision of the Supreme Court in 
Garner v. Teamsters Umion. The reasoning of the 
Court appears to mingle fear of potentially inconsist- 
ent regulation of labor relations by two separate au- 
thorities with a view that federal regulation under 
Taft-Hartley is pervasive, leaving neither room nor 
need for state action. Later decisions, however, appear 
to have modified the broad doctrine laid down in 
Garner. In United Construction Workers v. Laburnum 
Construction Corp. the Court affirmed judgment for 
plaintiff employer who sued defendant union in a 
state court, seeking damages in tort rather than in- 
junctive relief. Similarly, in International Ass’n of 
Machinists v. Gonzales and United Auto. Workers v. 
Russell, the Court affirmed state judgments awarded 
in contract and tort actions against the unions, even 
though the awards included amounts for mental suf- 
fering in one case and punitive damages in the other, 
and even though partial relief could have been 
granted by the NLRB. Whether these decisions in- 
dicate that the Court is moving toward a limitation of 
the pre-emption doctrine to cases in which it feels that 
federal regulation and federal relief are adequate, or 
whether instead it will continue to confine jurisdiction 
to the NLRB whenever the possibility of inconsistent 
adjudication is sufficiently great, must await future 
clarification. 

Solution of the problem of whether in the instant 
situation the possible presence of an unfair labor 
practice precludes the federal courts from enforcing 
the arbitration agreement requires more than a mere 
mechanistic application of the “pre-emption” doc- 
trine represented by the Garner holding. In the light 
of foregoing decisions it appears proper to inquire 
whether the relief available from the NLRB is suf- 
ficiently complete to supplant arbitration as a means 
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of solving labor disputes, and whether compulsory re- 
sort to arbitration presents a danger of impairing 
federal regulation, through the NLRB, of labor-man- 
agement relations. Arbitration, as dispute-handling 
machinery, differs significantly from NLRB adjudica- 
tion. The arbitral relief may take a different form, 
better suited to the dispute in question, from that 
which could be had from the Board. The nature of the 
arbitration process and the fact that the parties them- 
selves have agreed on both the forum and the judge is 
undoubtedly more conducive to labor peace, even 
though in a given case resort to that process is court- 
compelled, than is adjudication by a tribunal estab- 
lished and imposed by governmental authority. The 
arbitral forum is, moreover, readily available; ad- 
judication is not dependent upon a decision by the 
General Counsel of the NLRB to take or not to take the 
ease. Unless a substantial danger of arbitrator-Board 
conflict is present, enforcement of arbitration agree- 
ments would seem consistent with the effectuation of 
the federal regulatory scheme imposed through Taft- 
Hartley. 

It appears appropriate to ask whether, if arbitrators 
are permitted to operate in the area of NLRB jurisdic- 
tion, a danger of conflict exists. The only substantial 
danger would seem to lie in the possibility of an arbi- 
tral award inconsistent with Board policy. If such an 
arbitral decision were to stand, the employer would in 
a sense be permitted to engage in conduct which the 
act seeks to eliminate. The strength of this possibility 
is difficult to determine. In view of the presence of a 
reservoir of Board power to avoid decisions which 
might frustrate the functioning of federal regulation, 
together with the superiority of arbitration as a means 
of settling labor disputes, there seems no compelling 
reason to preclude the granting by the federal courts 
of specific performance of agreements to arbitrate, 
even though an unfair labor practice may be present. 
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SUSPENSION OF RETIRED GOVERNMENT EM.- 
PLOYEE’S PENSION FOR REFUSAL ON 
GROUND OF FIFTH AMENDMENT TO TES- 
TIFY BEFORE FEDERAL GRAND JURY HELD 
UNCONSTITUTIONAL 


Condensed from 107 University of Pennsylvania Law 
Review 880-886 (April 1959) and printed with permission 
from University of Pennsylvania Law Review. Business 
address: University of Pennsylvania Law School, 3400 
Chestnut Street, Philadelphia 4, Pennsylvania. Single 
copy price, $1.50. 


Steinberg v. United States, 163 F. Supp. 590 (Ct. Cl. 
1958) 


In past cases the federal courts have espoused the 
theory that government pensions do not create “vest- 
ed” rights in the potential recipients, although an 
exception is recognized as to individual payments at 
the time they fall due. Carried to its logical extreme 
this theory leads to the conclusion that the govern- 
ment may make any modifications in its pensions 
which it deems desirable subject only to the limitation 
that the action must not be so arbitrary as to violate 
due process. The origins of the doctrine lie in the 
period during which pensions were given primarily to 
war veterans. In that context, it was readily apparent 
that congressional generosity arising out of the exulta- 
tion of victory might thereafter prove unduly burden- 
some. Policy considerations thus favored permitting 
Congress to reduce or terminate the pensions, particu- 
larly since the recipients had neither performed serv- 
ices in reliance upon later drawing pensions nor made 
pecuniary contributions toward them. 

The factual situation has changed materially, how- 
ever, since the early veterans’ cases. No longer can 
government pensions be viewed as mere gratuities. 
Particularly under the Civil Service Retirement Act, 


74 


one 





Se 





CASE COMMENTS 


the pensions, or annuities, are in reality a part of the 
fringe benefits extended to government employees. 
They are a factor inducing people to accept govern- 
ment employment and continue that employment as 
much as retirement plans, paid vacations, and the like 
are in private industry. Moreover, part of the cost of 
the pensions are defrayed by periodic payments made 
by the pensioners themselves during their years of 
service. Some balance between the conflicting goals 
of sustaining the expectancies of government employ- 
ees and avoiding undue restrictions on government 
fiscal policies may be desirable. To continue the 
theory of the failure of any rights to “vest” with the 
implications that arise from such a theory, and to fail 
to consider the difference in underlying circumstances 
between war veterans and employees, would appear to 
resolve the balance too strongly against the employee. 
Rather, the nature of government pensions today 
would seem to require that rights arising with respect 
to them be determined more by analogy to cases in- 
volving government contracts than to those involving 
pensions or bonuses to war veterans. 

Public Law 769 (providing for a return of amounts 
contributed toward a retirement annuity to anyone 
denied subsequent payments under that Act) may be 
invalid, however, even if governmental pension rights 
are considered no more than mere congressional gener- 
osity. Even privileges and gratuities may be modified 
only so long as the change is not so arbitrary as to 
violate due process. In Lerner v. Casey the Court ac- 
cepted the premise of the New York court that “a 
finding of doubtful trust and reliability could justifi- 
ably be based on appellant’s lack of frankness.” In 
Beilan v. Board of Education the Court accepted the 
Pennsylvania Supreme Court’s interpretation of a 
Pennsylvania statute permitting discharge on grounds 
of “incompetency” as including “petitioner’s ‘de- 
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liberate and insubordinate refusal to answer the ques- 
tions of his administrative superior in a vitally im- 
portant matter pertaining to his fitness.’ ” 

On the other hand, in Slochower v. Board of Educa- 
tion, the Court held that a college professor employed 
by a city-maintained college was deprived of due proc- 
ess when he was dismissed for invoking the privilege 
before a congressional committee. The Court attacked 
the reasoning of the Board of Education that only two 
inferences could be drawn from the invocation of the 
privilege, guilt or perjury; and that of the New York 
Court of Appeals which held that denial of the right 
to invoke the privilege was merely a condition placed 
upon public employment. It stated that no “sinister” 
inference may be drawn from the claim of the privi- 
lege, and concluded that the practical effect of au- 
tomatic dismissal for the exercise of the privilege 
before the congressional committee was to draw an in- 
ference of guilt and to make the guilt the basis of dis- 
charge. It thus becomes clear from these cases that 
the government may properly inquire into the individ- 
ual’s qualifications for public employment, and that 
refusal of the individual to respond to the inquiry 
furnishes grounds for discharge. However, if the dis- 
missal is based upon inferences of guilt drawn from the 
use of the privilege, or if the dismissal is pursuant to a 
statute which makes the sole basis the use of the 
privilege, such a dismissal is violative of the due proc- 
ess. 

Even assuming, however, that the powers permitted 
the federal government are as great as those permitted 
the states in the Beilan and Lerner cases, the instant 
case differs significantly. Here the government seeks 
not to discharge an individual currently employed, 
but to suspend the pension of one whose employment 
has terminated. The plaintiff in the instant case had 
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already retired when the statute adding the new condi- 
tions for continuation of pension payments was passed. 
Granting that the government has a legitimate in- 
terest in the qualifications of its employees, the ef- 
fectuation of that interest would appear to have no 
bearing upon the question of whether or not a retired 
employee is to receive pension payments. Doubt as to 
the integrity of the individual may reflect upon his 
ability to perform assigned duties. Once employment 
has ceased, however, the ability or its lack becomes 
immaterial to the proper functioning of the agency in- 
volved. A more acceptable justification in support of 
the statute may lie in the argument that the govern- 
mental interest in full disclosure of the official activi- 
ties of its employees is sufficiently great as to make 
permissible the threat of pension suspension as a 
means of bringing about that disclosure. The balance 
between the individual’s interest in his pension and 
the government’s interest in the complete disclosure 
of its agents’ activities has not yet been resolved. 

Even assuming that the governmental interest 
present is sufficient to permit Congress to predicate 
suspension of pension payments upon the refusal of a 
retired employee to answer questions relating to his 
former employment, an invalidating feature remains. 
The statute requires suspension not for refusal to testi- 
fy, but for refusal to testify on the grounds of the 
fifth amendment. Any governmental interest present 
would seem neither to require nor to justify distin- 
guishing between fifth amendment refusals and other 
forms of recusancy. In effect, the statute makes the 
taking of the fifth amendment, rather than the failure 
to respond to governmental inquiry, the grounds for 
the suspension. In this respect, it appears arbitrary 
and discriminatory, and violative of due process on 
the basis of the Slochower reasoning. 
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UNION SHOP PROVISION OF RAILWAY LABOR 
ACT HELD UNCONSTITUTIONAL 


Condensed from a note published in 45 Virginia Law 
Review 441-447 (April 1959), and printed with permission 
from Virginia Law Review. Business address: Clark 
Memorial Hall, Charlottesville, Virginia. Single copy 
price, $2.00. 


Looper v. Georgia So. & Fla. Ry., No. 16,537, Bibb 
Super. Ct., Ga., Dec. 8, 1958 

The court held that the union shop provision of the 
Railway Labor Act is unconstitutional insofar as it 
permits contracts whereby required dues may be di- 
verted for the support of political candidates and is- 
sues. 

The union shop provision was added to the Railway 
Labor Act in 1951. By enacting the amendment, Con- 
gress gave the transportation unions powers equivalent 
to those of other industries under the National Labor 
Relations Act. But the union shop provision under the 
NLRA is subject to state prohibition, while the paral- 
lel Railway enactment expressly overrules conflicting 
state law. 

The United States Supreme Court held in Railway 
Employes’ Dep't v. Hanson that the union shop 
provision of the Railway Labor Act was within the 
power of Congress under the commerce clause, and 
that it constitutionally overrode state right-to-work 
laws insofar as they affected railroads in interstate 
commerce. It implied that the union shop provision 
authorized no conditions to be imposed on member- 
ship except the payment of financial support germane 
to the union’s work in collective bargaining. 

Congress has long been permitted to exercise a 
broad legislative power over matters concerned with 
the free flow of commerce along interstate arteries. 
Its judgment as to how best to regulate this commerce 
has been considered a “policy” question not subject 
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to judicial review. But as the exercise of this power 
intrudes upon areas of protected individual liberties, 
the Supreme Court must make delicate determinations 
of the relative importance of a general policy as op- 
posed to the restriction of civil rights. 

The principle of majority representation was a vital- 
ly important factor in the ability of unions to achieve 
an effective bargaining position. Although the in- 
dividual was required to give up his personal direct 
bargaining right, he maintained voter control over his 
representative. But since only national unions may be 
certified as exclusive bargaining agents under the 
Railway Labor Act, the individual’s voting control 
may now be extenuated. In order to secure and protect 
their bargaining position, unions also require favorable 
legislation. It would be unrealistic to ignore the vital 
interest organized labor must, of necessity, show in 
politics. Yet on the other hand, both Congress and the 
Supreme Court have indicated a desire to keep the in- 
dividual from being herded into idiological conformi- 
ty. 
Since the union shop provision of the Railway Act 
states that “membership” may be required, and the 
failure-to-pay-contributions provision is only related 
to the prohibition against demanding discharge, the 
Hanson interpretation appears to reverse the chrono- 
logical order of the statute. In the statutory order it 
would seem that union membership could be required 
of all craft employees, but after joining, the individual 
could refuse to do anything more than pay his regular 
fees, or, as Hanson defines it, his per capita portion of 
collective bargaining. The Court itself, by Hanson, 
would have created a new free-riding category within 
the union: those who must be admitted because they 
will pay bargaining costs, but who will not submit to 
any other obligations of membership. It is doubtful 
that the unions desire to extend the union shop con- 
tract to include such a tenuous type of membership. 
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Precise allegations and findings appear to have 
been made in order to put Looper squarely within the 
Hanson reservation. If the case is left standing the ef- 
fect would be to require the railway unions to remain 
free of politics or else derive money for political ac- 
tion from voluntary member contributions. 

A strong union and a broad Congressional policy 
are balanced on the side of continuing the full effec- 
tiveness of the union shop provision. Against them 
are weighed concrete findings of encroachment upon 
privileged civil rights. The degree of civil rights dep- 
rivation in the instant case, however, may not be great 
enough to overcome the power and the policy in an 
ultimate disposition of the matter. It appears more 
likely that the Hanson reservation will be narrowed 
than that it will be enlarged. 


POWER OF ARBITRATOR TO ENJOIN UNION 
FROM CONTINUING SLOWDOWN 


Condensed from 57 Michigan Law Review 418-420 (Janu- 
ary 1959) and printed with permission from Michigan 
Law Review. Business address: The Michigan Law Re- 
view Association, Ann Arbor, Michigan. Single copy 
price, $1.50. 


Matter of Ruppert, 3 N.Y.2d 576, 148 N.E.2d 129 
(1958) 

An arbitrator, acting under a collective bargaining 
agreement which called for a “speedy arbitration” 
procedure, issued an award enjoining the unions from 
continuing a slowdown in violation of that clause of 
the agreement forbidding strikes, lockouts, and slow- 
downs. A Supreme Court order granted the employ- 
ers’ motion to confirm the award and overruled the 
unions’ cross motion to vacate. The Appellate Division 
affirmed the order with minor modifications of form. 
On appeal, held, affirmed. The award of an injunc- 
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tion was proper since nothing short of this would have 
accomplished the intent of the parties that there be 
expeditious and immediately effective relief. Nor does 
section 876a bar an injunction as part of an arbitra- 
tion award if the bargaining agreement contemplated 
its inclusion. 

Today, with arbitration provisions contained in al- 
most all collective bargaining agreements, the question 
how far an arbitrator’s power extends has been pro- 
ductive of much speculation. Arbitrators have em- 
ployed a wide range of remedies in their awards, 
including damages, liquidated damages, penalties, 
mandatory injunctions, and in at least one other case a 
restraining injunction similar to that of the principal 
case. 

New York, beginning with its pioneering statute of 
1920, has been a leader in the encouragement of ar- 
bitration and allows the arbitrator a great amount of 
freedom. New York courts will vacate an award only 
upon certain limited grounds, principal among these 
being lack of jurisdiction. Nevertheless, in the instant 
case the court conceded it could find no previous deci- 
sion wherein it had confirmed an award containing a 
restraining injunction. However, it reaffirmed the 
doctrine that an arbitrator’s jurisdiction is defined by 
the arbitration contract and that such agreements are 
to be construed, like other contracts, to give effect to 
the intent of the parties. From this it was reasoned 
that inclusion of the “speedy arbitration” provision 
indicated an evident intent that there be rapid and 
immediately effective relief, concluding that nothing 
short of an injunction would have accomplished that 
intent. 

Having held that the parties intended the awarding 
of an injunction, the court was confronted by section 
876a of the Civil Practice Act which was claimed by 
the union to deprive the arbitrator of jurisdiction de- 
spite any contrary intent of the parties. By interpret- 
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ing this provision as inapplicable to an injunction 
which, while judicially enforced, is issued initially by 
an arbitrator, the court avoided a clash between the 
statute and the public policy of encouraging arbitra- 
tion contracts. The willingness in this case to let the 
parties’ agreement control, necessitating as it did a 
narrow interpretation of section 876a, seems a defi- 
nite extension of the New York policy to encourage 
arbitration. 

Although the decision is significant in its enhance- 
ment of the effectiveness of the arbitrator, the danger 
is that it may cause labor to reassess its present ac- 
ceptance of arbitration as a substitute for economic 
coercion. The real impact of the principal case will, 
however, probably be limited for two reasons. First, 
the decision reached was apparently dependent upon 
the contract provision calling for “speedy” arbitra- 
tion, a phrase not likely to be found in many agree- 
ments. Second, the result of this case can be effective- 


ly avoided by the insertion in a contract of a simple ' 


phrase expressly negating any intention to give the 
arbitrator power to award injunctive relief. 


PRODUCTION OF PRE-TRIAL STATEMENTS FOR 
PURPOSE OF CROSS-EXAMINATION IN NLRB 
PROCEEDINGS 


Condensed from 57 Michigan Law Review 420-422 (Janu- 
ary 1959) and printed with permission from Michigan 
Law Review. Business address: The Michigan Law 
Review Association, Ann Arbor, Michigan. Single copy 
price, $1.50. 


Ra-Rich Mfg. Corp., 121 N. L. R. B. No. 90, 42 L. R. 
R. M. 1403 (1958) 

In the Jencks case, which was a criminal proceeding, 

the Supreme Court held that the accused had the right 

to inspect pre-trial statements made by the govern- 
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ment’s witnesses which touched upon the subject mat- 
ter of their testimony. While the government had the 
right to elect not to produce such statements, if it so 
elected, the case was to be dismissed. Thereafter, the 
NLRB held in a series of cases that this rule was 
restricted to criminal cases and did not apply to board 
proceedings governed by the Administrative Proce- 
dure Act. A recent decision by the Court of Appeals 
for the Second Circuit, however, prompted the Board 
to change its position. 

This extension of the Jencks rule to an NLRB pro- 
ceeding seems logical, for although such proceeding is 
not a punitive action in the criminal sense, it is a public 
prosecution by the general counsel charging violations 
of the Labor-Management Relations Act. Thus it is 
necessary to balance the individual’s right fully to 
protect himself against the government agency’s right 
to keep its records confidential. Undoubtedly the re- 
sult in the principal case will better enable a respond- 
ent to defend himself in that he will have a greater 
opportunity to impeach the credibility of the general 
counsel’s witnesses. 

It remains to be seen whether the Board will apply 
the Jencks rule to its full extent. Although no modifi- 
cations were indicated by the decision in the principal 
case, Congress has restricted application of this rule in 
criminal proceedings in two important respects. First, 
if the government elects not to produce the requested 
statements, either the testimony will be stricken or a 
mistrial will be declared, but no dismissal will result. 
Although the question whether the proceeding must 
be dismissed did not arise in the instant case, a mere 
striking of the testimony would seem sufficient sanc- 
tion in NLRB proceedings since the danger of prejudi- 
cially impressing a jury does not exist. If the modified 
rule were applied the testimony will be stricken if the 
general counsel elects not to produce the requested 
statements, but there will be no dismissal. If the rule 
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is applied in unmodified form, the general counsel can 
avoid dismissal by determining prior to the hearing 
which statements he is willing to make public and allow 
only those witnesses to testify. The second restriction 
now in force in criminal cases provides that where the 
government claims that pre-trial statements contain 
matter not directly relating to the testimony, the state- 
ments are delivered first to the trial judge who ex- 
tracts the immaterial portions before turning the state- 
ments over to the accused. This modification would 
give more security to the NLRB records yet still allow 
respondent the right to secure pre-trial statements 
directly relating to the testimony of the witness. It 
would seem desirable for the Board to modify applica- 
tion of the Jencks rule to some extent, for otherwise the 
respondent in an NLRB proceeding would be given 
greater protection than the accused in a criminal pro- 
ceeding. 
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INTEGRATION 


Employment Integration and Racial Wage Differences 
in a Southern Plant 


Condensed from an article by Robert Weintraub, pub- 
lished in 12 Industrial and Labor Relations Review 214- 
226 (January 1959). Business address: Cornell Univer- 
sity, Ithaca, New York. Single copy price, $1.75. 


This study attempts to discover whether wage data 
support the impression that a policy of nondiscrimina- 
tion in employment has been enforced successfully in 
Southern operations of International Harvester Cor- 
poration, and therefore whether an attempt by man- 
agement and union to integrate Negroes into produc- 
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tion and maintenance work can be effective in such 


communities. The author depends upon the determina- 
tion whether such differences in wages as might exist 
between Negroe and white employees is “greater than, 
equal to, or less than the difference in earnings which 
exists between Negroes and whites in similar occupa- 
tions and plants.” 

On the basis of available data, the author concludes 
that the integration policies worked “to a considerable 
extent” during the 1947-1953 period studied. As to the 
Negro-white wage differential which continued to ex- 
ist during the period, the author carefully points out 
that “some evidence exists” that part of the “unex- 
plained” difference “probably resulted” from initial 
resistance to the policy of integration. 


LABOR UNIONS 





The Teamsters—Corrupt Policemen of an Unruly In- 


dustry 


Condensed from an article by Bernard D. Nossiter, pub- 
lished in 218 Harper’s Magazine, pages 70-77 (May 1959). 
Business address: 49 East 33rd Street, New York 16, 
New York. Single copy price, $.60. 


Against the background of an historical review that 
emphasizes the importance of personalities in shaping 
the Teamsters Union, the author analyzes the reasons 
for Hoffa’s survival in the face of severe public pres- 
sure. Among the reasons discussed are these: 


He has built a smooth machine by binding Team- 
ster officials down the line with cash, favors and 
loyalty. 

According to Senate investigators, Hoffa’s 
underworld friends would make any Teamster 
think twice about revolt. 
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Hoffa can draw on great gobs of cash. The in- 
ternational alone picks up 40 cents a man each 
month or $7,700,000 a year. The bank accounts, 
land, and investments of the 1,100 locals and 
higher bodies give the Teamsters a net worth 
conservatively estimated at above $2 billion. 

Big truckers appear to like him even better than 
their old pal, Dave Beck. The key word is “stabil- 
ity.” 

Hoffa has considerable ability, misguided as it 
may appear to bystanders. He is bright, hard- 
working, and has a great grasp of detail. Few 
rival his knowledge of the jungle-like trucking 
industry. In a union of men who are clannish and 
view themselves as on the edge of rather than 
inside society, Hoffa is personally popular. 

Scattered rumbles from the ranks are easily dis- 
posed of with the help of a long Teamster tradi- 
tion of anti-democratic practices. 

The most important hold Hoffa has is the eco- 
nomic force of the contract. 


An attempt is also made to provide an answer to 
the question: Why have corruption, collusion and vio- 
lence distinguished the Teamsters Union for half a 
century? In part, according to the author, the answer 
lies in the “strategic nature” of trucking. More im- 
portant, however, is that, in common with such indus- 
tries as the building trades, baking, textiles and cloth- 
ing, the trucking industry is “essentially competitive, 
made up of thousands of relatively small concerns, 
vying for shares of an unstable market through price 
competition.” This presents a sharp contrast to autos, 
steel, and aluminum “where a handful of companies 
account for all production” and can make meaningful 
decisions about prices and output. Although noting 
the fact that not all competitive industries throw up 
crooked unions, there is no attempt to probe his dif- 
ference further. 

In performing the function as industry stabilizer, 
some union officials lose sight of the distinction be- 
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tween “cooperation and collusion.” There is no tradi- 


tion of “ethical idealism” or integrity to offset the © 


corroding effects of “cooperation.” 


Neither union reform legislation nor the replace- | 
ment of Hoffa will cripple the wayward union, but the © 
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changing nature of trucking itself will wipe out the © 
corruption, the author concludes. “The industry is © 


being shaken down. When it finally resembles other — 
concentrated industries, its handful of employers won’t © 
need the union to rig prices and market shares. They © 


will do it themselves and the collusion will disappear.” 
This process will pose new problems, of course, that 


will endanger the public interest, “the one ‘interest’ 
that apparently never crosses the Teamsters’ minds.” | 


LABOR UNIONS 


Toward a Theory of the Development of Unionism in 


the U. S. 


Condensed from an article by Joseph L. Massie, pub- s 


lished in 14 Industrial Relations, pages 38-48 (January 


1959). Business address: Department of Industrial Re- 4 
lations, Faculty of Social Sciences, Laval University, © 


Quebec, Canada. Single copy price, $1.50. 


Working primarily from a framework provided by 
the writings of Harbison, Perlman and Dunlop, the 


author presents a personal hypothesis “of what caused © 


the labor movement in the United States to be what it 
is.” The general thesis is that the movement is charac- 
terized by the “dynamic-adaptability” of unionism, 
i. e. “that external and internal factors . . . have re- 


— 


sulted in the flexible, adaptable and opportunist char- © 
acter” which is found to be evident in its history over | 


the past 100 years. 
The author surveys the origins of unionism, its 


growth, and the development of the movement’s phi- © 
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losophy. He concludes with a statement that the chief 
threat to the labor movement is “the danger of a ma- 
ture attitude with little spark caused by routinization 
and bureaucratization of techniques, attitudes, and 
goals.” 


RETIREMENT 
Pension Funds and Economic Freedom 


Condensed from a report by Robert Tilove, published by 
The Fund for the Republic. Business address: 60 East 
42nd Street, New York 17, New York. Single copy, free. 


Two major aspects of pension plans which have a 
possible impact on economic freedom are considered: 
their possible restraining influence on labor mobility, 
and the potential for concentration of economic power 
as the result of acquisition of common stock by self- 
insured funds. 

On the first issue, the conclusion is that the private 
pension plans do generally tend to restrain mobility, 
but the “continued strength of this tendency is in 
doubt.” The restraint has little influence at the 
younger ages when mobility is high. In the older age 
groups, where its influence would presumably be most 
effective, more powerful factors are at work. The au- 
thor declares: 


Private pension plans hold significant potenti- 
alities either for tying a worker to his job or for 
improving his mobility and perhaps even length- 
ening his productive years. The nature of pension 
plan developments to date encourages the hope 
that they will move ahead in directions favorable 
to mobility and economic freedom. 


The largest portion of the report is devoted to the 
problem of pension funds, common stock and corpo- 


89 





































INDUSTRIAL RELATIONS DIGEST 


rate control. The author concludes this section with t] 
the following evaluation: fi 


Although the dollars involved imply a vast po- 
tential for concentrated economic power by finan- 
cial institutions, there is no real evidence that this 
has developed into a significant public problem. 
There is no “clear and present danger,” nor even 
an implied threat for the near future. Neverthe- 
less, reasonable steps might be taken to give the 
public the opportunity to appraise, from time to 
time, whether concentration of economic power or 
the use of pension funds to that end has or has not 
developed. The sensational advance of private 
pension funds has given a jolt to public interest 
that may ultimately help to develop an informed 
public better able to cope with our problems of 
economic freedom. 


Mr. Tilove’s findings are at variance with those of 
another study prepared for The Fund by A. A. Berle, 
Jr., in December, 1957. At that time, Mr. Berle con- 
cluded that the nation could be enslaved as a result of 
the concentration of economic power in the hands of 
pension trustees. 


SUPERVISION 
Job Satisfaction Among Foremen 


Condensed from an article by W. P. Butler, published 
in XV Personnel Practice Bulletin, pages 7-15 (March 
1959). Business address: Department of Labour and 
National Service, Melbourne, Australia. Single copy 
price, 3/6. 


A study of job satisfaction and interest among a 
group of factory foremen is reported. Rather than 
presenting full results, the aim is to discuss conclu- 
sions that might have more general application outside 
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the particular situation. Nine hypotheses were drawn 
from the data: 


) 


That the existence of clearly defined short and 
long-term goals which are attainable but re- 
quire effort if they are to be achieved will be 
related to job interest. 

That higher management’s checks on achieve- 
ment will be a source of satisfaction when 
goals are consistently reached, and of dissatis- 
faction if they are not. 

That periodic production emergencies with 
which it is possible to cope adequately relieve 
the monotony of routine and are sources of 
satisfaction. 

That, where work goals are clearly set and 
achievable, and foremen are strongly moti- 
vated to achieve them, personal “pressure” 
from above will be resented. 

That if pay is adequate the absolute amount 
will be a weaker influence on satisfaction than 
is the relation one’s pay bears to others’, and 
than its perceived appropriateness to the sta- 
tus of one’s position in the organization. 

That judgments about job security will be 
based on assessments of the economic strength 
of the organization, knowledge of manage- 
ment’s satisfaction with one’s performance, 
and the organization’s reputation relating to 
dismissals and retrenchments. 

That security will tend to produce an identity 
of interests between foremen and the employ- 
ing organization. 

That beliefs about opportunities for advance- 
ment will be based on assessments of the or- 
ganization’s prospects, and on the organiza- 
tion’s known policies and practices. 

That where promotional opportunities are be- 
lieved to be good they will be a source of job 
satisfaction. 
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SECONDARY BOYCOTTS 
Secondary Boycott Loopholes 


Condensed from an article by Melvin J. Segal, published 
in 10 Labor Law Journal 175-179, 202 (March 1959). 
Business address: Commerce Clearing House, Inc., 4025 © 
W. Peterson Avenue, Chicago 46, Illinois. Single copy 
price, $1.00. 


Nine so-called “loopholes” in the provisions of sec- 
tion 8(b) (4) (A) of the Taft-Hartley Act are listed and — 
discussed. These include “hot cargo” agreements, ex- | 
emptions of certain employers who do not come within 
the Act’s coverage, consumer boycotts, union members’ 
refusal to accept jobs, the situs doctrines, and the ally — 
doctrine. 

Using the concept of secondary boycotts as strikes © 
against independent secondary employers as a cri- © 
terion, the conclusion is that the “loopholes” are large- — 
ly a myth: 


Five of them, in fact, never existed. They in- 
clude direct inducement of employers, inducement © 
of nonconcerted activities, pure consumer boy- — 
cotts, refusals to accept employment, and boycotts 
against allied employers. In addition, it has not ~ 
been possible for unions to institute legal common ~ 
situs building trades boycotts since the enforce- — 
ment of the section. 

Three “loopholes” have been closed in recent — 
years; work stoppages under “hot cargo” con- — 
tracts; boycotts at the situs of the primary dis- © 
pute; and roving-situs activities. Present Board — 
policy i is to ban all union activity which might tend ~ 
to induce concerted activities of “employees” of © 
secondary employers. Boycotts against “persons” | 
not included in the definition found in Section 2 © 
of the act were formerly allowed, but they are now ~ 
prohibited. This leaves as the only possible “loop- — 
hole” secondary strikes against “employers” spe- ~ 
cifically excluded by definition from the jurisdic- ~ 
tion of the Taft-Hartley Act. 
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